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EXECUTIVE SUMMARY 
 
 
1. Introduction 
 
The Netherlands is a civil law country. The Dutch Constitution distributes the competences and each 
governmental level has its own tasks and responsibilities and its own legislative power. Laws are 
written down, and judicial case law serves as an interpretative function. Directives are transposed by 
means of the standard legislative procedures, either by means of Acts issued by the Government and 
Parliament together, or by means of Orders in Council or Ministerial Decrees. 
 
2. Introduction to the main particularities of the legal system of the Member State relating 

to the transposition of Directive 2004/38/EC  
 
Directive 2004/38/EC has been transposed in the Netherlands by means of several instruments. The 
main instruments transposing the rules of the Directive are the Vreemdelingenwet 2000 (Aliens Act 
2000) and the Vreemdelingenbesluit 2000 (Aliens Decree 2000). Other, mainly practical aspects have 
been regulated in the Voorschrift Vreemdelingen 2000 (Aliens Regulation 2000). Some issues have 
been transposed in the Passport Act. Furthermore, there is an Aliens Circular. However, this Circular 
is not meant to transpose the Directive into national law, but serves as a practical manual for the civil 
servant practitioner. References to this Aliens Circular have been made in the ToC in some instances. 
Finally, there is the General Administrative Law Act (GALA). It contains the codified rules developed 
in Dutch jurisprudence with regard to the way in which the administration is to operate vis-à-vis 
citizens. At times, provisions in GALA are claimed to be transposing parts of Directive 2004/38.  
 
It can be noted that Dutch law does not regulate the position of EU citizens and their family in a 
separate act, or in a separate chapter of its national act on aliens, but intertwined with the rules 
applicable to aliens in general. As a consequence, the rules applicable to EU aliens often seem to form 
exceptions to the general rules on aliens.  
 
The Minister for Justice is politically responsible for the execution of the Aliens Act, the Aliens 
Decree and the relevant regulations. This implies that the Minister can be summoned by the second 
Chamber to provide information and to answer questions. Applications from foreign nationals are 
dealt with by the Immigration and Naturalisation Service (IND), the executive wing of the Ministry of 
Justice.  
 
3. Conclusions of the legal analysis of the transposing measures for Directive 2004/38/EC 
 
The three-layer approach (Act, Decree, Regulation) often makes it hard to grasp the  rules applicable 
to a particular case. The Circular is supposed to help out in practice, but is a gigantic document in 
which it is difficult to find the right part and even when found, some questions remain unanswered. 
The result is that aliens and legal specialists have a very hard time finding out what the rights and 
duties of aliens (and Dutch nationals who exercise their free movement rights) are in practice. In other 
words: transparency and legal certainty suffer. 
 
Another issue was the absence of some of the models for documents such as cards to be issued or 
forms to be used by EU / EEA / Swiss citizens and their family members in Dutch legislation. In some 
of the cases where the models were identified in the legislation, these models referred to cards or 
forms that were outdated and contained information in violation of the Directive. In practice, newer 
forms or cards are sometimes used. Some of these might comply with the Directive in practice, which 
would mean that in practice the Directive is abided by without there being a legal basis in Dutch 
legislation to do so. Other forms or cards turned out not to be in line with the Directive. Not all forms 
and cards could be identified; some forms were only available upon request, and some cards issued in 
practice nowadays are not described in the applicable legislation. Finally, some information brochures 
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available on websites of the responsible authorities contained confusing or at times downright wrong 
information. 
 
The Table of Correspondence and the Conformity Study below both set out in detail the respects in 
which the Directive has not been properly transposed. In general it can be concluded that the 
Netherlands transposed the EU rules with care. Most provisions have been implemented extensively, 
sometimes literally from the Directive and in some instances the scope of the Dutch equivalent 
provision is even larger than that prescribed by the Directive. However, there are some important 
mistakes, notably where it concerns first of all retaining the status of a worker or self-employed person 
when this person is temporarily unable to work as the result of an illness or accident (Article 7.3a 
Directive); Dutch law does provide for the continuation of the lawful residence of these persons but 
does not specificy that they retain the status of worker / self-employed person which can affect their 
rights and the rights of their family-members where expulsion, social assistance, scholarships etc are 
concerned. 
 
The whole Chapter 1 devoted to the definitions and general provisions was effectively transposed by 
the Vreemdelingenbesluit 2000 (Aliens Decree 2000, AD 2000) and in the Algemene wet bestuursrecht 
(Awb; General Adminstrative Law Act, GALA). Nevertheless a range of incorrect or incomplete 
transpositions have been recorded in the Table of Correspondence.  
 
Where it concerns the non-core family members, the Netherlands opted to treat these largely the same 
as core family members. 
 

i. Incomplete Transposition or non-transposition 
 
Article 5(2) of the Directive was transposed by means of the GALA rather than specific provisions.  
 
The transposing provision with regard to Article 6(1) and 7(1)(a) on jobseekers demands that they can 
be forced to prove that they are indeed seeking work and stand a realistic chance of finding work 
already after 3 months. The same persons already need to register after 3 months, whereas this 
probably can only be demanded after a longer period of time. 
 
Article 8(3) and (5) of the Directive states that member states can require only a limited number of 
documents for registration by several categories of EU citizens. Dutch law obliges registration and 
states that the necessary documents will be listed by order of the Minister, but the AR 2000 fails to 
mention the documents in question. Note that in the comments part of the ToC, it is stated that there is 
an application form at the IND website which is attached to this CS. This form turned out to be 
available on request and not on the website; as the IND helpdesk was not willing to send the experts a 
copy of the form. It was obtained eventually from an EU citizen willing to provide them with a copy 
and attached under Annex IV.1 to this conformity study. Furthermore, the applicable brochure 
“Declaration of registration of citizen of the Union” (which is in Dutch and in English) is attached also 
under Annex IV.1 to this Conformity Study. In that brochure, some demands are made or seem to be 
made that violate the Directive; this issue is dealt with under “Incorrect transposition” below. 
 
Article 10(1) of the Directive specifically requires that the residence card is named “residence card of 
a family member of a EU citizen”. This has not been transposed completely into Article 8.13, para 4 
and 5 of the AD 2000. 
 
The reference in Article 10(2)(e) of the Directive to the “country of origin” has not been transposed 
into the Dutch implementing provision in Article 8.13, para 3, sub e of the AD 2000. Only the 
“country from which they are arriving” (in French “le pays de provenance”) has been referred to.  
 
Article 13(2)(c): The transposition of “particularly difficult circumstances” into “compelling reasons 
of a humanitarian nature” in this sub-paragraph is of a different scope and substance. This deficit 
weighs even more because no reference to domestic violence has been made as provided for by this 



 

Milieu Ltd & 
Europa Institute  

Conformity Study Directive 2004/38/EC for the Netherlands 2008     7/50   

 

sub-paragraph of the Directive. However, in practice the Dutch authorities pay special attention to 
domestic violence and have issued a brochure to provide information on the rights of retention of 
residence and how to denounce this situation. Meanwhile, the Dutch government indicated that it is 
not satisfied itself with the way in which non-Dutch victims of domestic violence are protected and 
has announced plans to improve their situation.  
 
Chapter VI of the Directive (Articles 27-33) deals with the restrictions which can be put on the right of 
entry and residence on grounds of public security, public policy or public health. At least six 
(constituent) elements of the general principles concerning these restrictions as laid down in Article 27 
are transposed incompletely into Dutch legislation. Furthermore, some flaws have been discovered 
regarding prescribed restrictions related to such concrete measures as expulsion decisions (Article 28, 
para 1) and medical examinations (Article 29, para 3): 
 
• Article 27(1) second sentence: This sentence of Article 27.1 stipulates that restrictions of the 

freedom of movement shall not be invoked to serve economic ends. This specific provision has 
not been transposed, though in practice it seems rather difficult to invoke the grounds concerned 
for economic ends, notably since all reasons mentioned are of a non-economic nature. 

 
• Article 27(2) first subparagraph: Dutch law demands in general that administrative decisions have 

to be justified and proportionate (General Administrative Law Act). However, the last sentence of 
the first subparagraph of Article 27(2) of the Directive, “Previous criminal convictions shall not 
in themselves constitute grounds for taking such measures”, has not been transposed. This is a 
substantive provision not covered by general juridical principles of proportionality and 
justifiability. 

 
• Article 27(2) last sentence of second subparagraph: The last sentence of the second subparagraph 

of Article 27(2) of the Directive (“Justifications that are isolated from the particulars of the case 
or that rely on considerations of general prevention shall not be accepted”) is not transposed. It is 
a guarantee and needs to be transposed. 

 
• Article 27(3): It is said in Article 8.22 para 2 AD 2000 that the Minister may ask the Member 

State of origin or other Member States for information concerning the foreign national’s judicial 
record, but it is not stipulated that these requests should be considered as essential or that the 
Minister shall not make such enquiries as a matter of routine. These two clear procedural 
restrictions need to be transposed somehow. Also the deadlines as prescribed by this provision of 
the Directive have not been transposed. 

 
• Article 28(1) deals with considerations to be taken into account as a way of protection against 

expulsion decisions taken on grounds of public security or public policy. This provision has not 
been transposed in a corresponding Dutch provision. Instead, the (general framework of the) 
GALA is applicable. But in this case this falls short because the general rules of the GALA do not 
guarantee that all the specific considerations mentioned in the Article 28(1) of the Directive will 
be taken into account in concrete cases.   

 
• Article 29(3): The provision has been transposed correctly into Article 8.13 AD 2000. Only the 

restriction mentioned in the last sentence of this paragraph that the medical examinations 
concerned may not be required as a matter of routine was not transposed. But on the other hand 
one should point out the rather restrictive prescription in this paragraph that only “where there are 
serious indications that it is necessary” has been transposed literally. This restrictive prescription 
in itself already stands in the way of routine investigations. Consequently, this omission in the 
Dutch text seems only a minor problem. 

 
• Article 30(1): No specific provision has been taken regarding the “comprehension of its content”. 
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• Article 40(1): Most necessary amendments to the Dutch legislative instruments came into force 
on 29 April 2006, but some implementing provisions announced in the AD 2000, for instance 
where models were concerned, were not issued. 

 
ii. Incorrect transposition 

 
Article 7.3(a) of the Directive demands that workers or self-employed persons retain their status in 
specific circumstances (temporarily unable to work as the result of illness or accident). Article 7.3(b) 
and (c) state other circumstances. Dutch law does not clearly state that the status as worker or self-
employed person is retained. Instead, it is stated that the lawful residence of these persons does not 
end in the circumstances set out in line with the Directive.  
 
Article 8 of the Directive deals with administrative formalities applicable to EU citizens in case of 
registration of residence. The Dutch implementing legislation has several flaws.  
 
First of all, although Art. 5.12(5) AD 2000 sets out that rules may be laid down by order of the 
Minister concerning the information and documents that the foreign national must provide or submit at 
the time of reporting (registering). Such rules would normally occur in the AR 2000, but no reference 
to registration or reporting (in Dutch “melden”) could be identified in this respect. Thus, Dutch law 
does not seem to clarify which documents can be demanded from the EU citizens who wants to 
register (this issue has been touched upon above under “Incomplete transposition”). So binding Dutch 
rules concerning identification documents and other documents which can be required from EU 
citizens by the Dutch authorities in these cases are missing, contrary to Article 8.3 of the Directive. 
However, such documents are requested in practice, and more documents than allowed by the 
Directive are required.  
 
The information about the necessary documents for EU citizens to register is mentioned in a non-
legally binding brochure. According to the brochure “IND registration for EU citizens,” a sticker in 
the passport of the EU citizen will be placed which is entitled “Verklaring inzake inschrijving burger 
van de Unie” (“Declaration of registration of citizen of the Union”). In order to be able to register, you 
are obliged to first register in the Municipal Administration of the municipality where you are staying 
(p. 12 Brochure). This is in violation of Article 8(3) and (5) since it is set out that where Art. 7.1(a) EU 
workers / self-employed persons (and their EU family members) are concerned, only a valid residence 
card or passport, a confirmation of engagement from the employer or proof that you are self-employed 
can be demanded. What is more, the brochure (p. 12) also informs that “[i]n nearly all cases, proof of 
health insurance is required for registration with the IND.” If this were to apply to EU workers / self-
employed persons (and their EU family members), yet another violation of Article 8(3) and (5) would 
be established.  
 
The last sentence of Article 8(2) deals in particular with the question of non-compliance with the 
registration requirement. In such a case a person may be liable to proportionate and non-
discriminatory sanctions. Dutch law has not correctly transposed the last sentence of Article 8(2) into 
Article 108 AA. The detention regimes for Union citizens (a maximum of one month) and non-EU 
citizens (a maximum of six months) can be considered as a disproportionate sanction.  
 
Then there is Article 8(4) of the Directive, demanding that the personal situation of the person 
concerned is taken into account when examining whether “sufficient resources” are available. Dutch 
law looks at the categories of persons (singles, married couples/family). The applicable text of the AD 
2000 mentions that the sum of money for these categories shall “in any event” be considered enough, 
which could mean that the personal situation could be taken into account as well. However, in the 
Aliens Circular it is explained that “sufficient” equals the sum for each category – leaving no space for 
examining the personal situation. 
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Similarly for third country nationals who have not request the residence card (Article 9(3) of the 
Directive), Article 54, para 1, sub e, AA 2000 foresees a detention sentence, which cannot be 
considered to be proportionate with failure to comply with an administrative requirement.  
 
The Article 10(1) obligation requires that the residence card is called “residence card of a family 
member of a EU citizen,” but this has not been transposed in Dutch law, though in practice the IND 
might be issuing the correct card. 
 
Two problems have been found in the transposition of Article 11(2) of the Directive. First, the 
Directive does not refer to “the lawfulness of the residence” as has been transposed in Article 8.15 AD 
2000, but to the validity of “the residence card”. Dutch legislation provides that the residence is lawful 
if conditions (i.e., temporary absences of no longer than 6 months) have been met. This must be 
considered as a serious flaw. 
 
Second, the deficit shown by Article 8.15, para 1, AD 2000: this falls short because it does not give 
examples of the “important reasons” mentioned specifically in Article 11(2) of the Directive. In itself 
this could be considered as a less serious flaw, given the fact that EC legislation and relevant case law 
of the ECJ has to be taken into account by Dutch courts (and Dutch authorities), but still, legal 
certainty suffers. The incorrect transposition of “residence card” into “right of residence” forms a 
second problem. 
 
Article 13(2)(d) where it concerns “sufficient resources” is not expressly transposed here but it has the 
same meaning as discussed in Article 8(4) above and comment to Article 12(2) above. This is 
confirmed by the Aliens Circular 2000. For this reason, the transposition is incorrect on this point. 
Furthermore, the sentence “Such family members shall retain their right of residence exclusively on a 
personal basis” is not transposed. 
 
Article 14(2) of the Directive states specific requirements for retaining the right of residence for 
Union citizens and their family members ex Articles 7 (workers etc.), 12 (widows etc.) and 13 
(divorced etc.). The transposing Articles under Dutch law refer not only to the status of worker etc. of 
these persons, but contain additional requirements. For example, Articles 7, 12 and 13 of the Directive 
do not say anything about military service, whereas Article 8.15, para 1, sub c, AD 2000 explains that 
the right of residence shall not end if a foreigner leaves the Netherlands to fulfil military service. 
Similarly, the reference in the Dutch transposing provision to Article 8.15, para 1, sub a, AD 2000 
means that if the foreigner is absent for not more than six months or a year he/she does not 
lose his right of residence. Since Article 14(2) is specifically meant for the continuity of residence 
(and not as a specific requirement for the right of residence like the Dutch transposing provision, 
seeming to imply by the reference it makes to provisions such as Article 8.15, para 1 sub a and c), the 
transposition is incorrect. 
 
As for the transposition of Article 15(1), please see the implementation of Article 30 and 31 of the 
Directive. General administrative law applies to all decisions under the AD as long as the AD itself (or 
the AA) does not lay down different rules (so for instance if a decision normally speaking under the 
GALA needs to be made within one month but the AA allows for a period of up to one year). Because 
one aspect of Article 30 has not been correctly transposed, the same conclusion applies here 
(incomplete). 
 
Article 20(1): The Dutch provisions do not prescribe that the permanent residence document is 
renewed automatically every 10 years; this might be regulated in the ministerial decree based on 
section 8.20 para 1 AD 2000, but that decree seems not to have been established yet. In practice, the 
cards issued nowadays are valid for 5 years and their renewal is not automatic.  
 
In Article 20(3) of the Directive, reference has been made to a condition not affecting the validity of 
the permanent residence card. But the transposing provision under Dutch law, Article 8.18(a) AD 
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2000, refers to “the right to reside” (which can only be ended when an interruption in the residence in 
the Netherlands exceeds two consecutive years).  
 
Finally, Article 32(2) was not transposed into Dutch law (persons cannot always enter, for instance 
because of an expulsion order). 
 

iii. Minor instances of non-conformity 
 
A couple of minor instances of non-conformity were identified. First of all, where Article 5(4) is 
concerned, the Netherlands did not transpose the possibility of having the necessary documents 
brought to them within a reasonable time. 
 
Where Article 8(1) of the Directive is concerned, in the Netherlands job seekers are covered by the 
obligation to report when staying more than 3 months. They probably should not be subject to the 
obligation to register for the first six months. 
 
A very small issue is the transposition of Article 30(3): the time limit to leave the Netherlands is set at 
“within 4 weeks” in Dutch law, whereas the Directive prescribes “not less than one month from the 
date of notification”. Dutch law is thus a little stricter than the Directive, as it allows less than one 
month to leave the country. 
 
Finally, Article 34 of the Directive: there is no information available on real campaigns of the Dutch 
Government concerning the rights and obligations of Union citizens, conducted through Dutch media. 
Information is provided in English on the website of the Immigration and Naturalisation Service 
(www.ind.nl ). Some of the brochures also provide information in French, Turkish and Arabic (these 
are more oriented to immigrants subject to general immigration rules and to third country family 
members).  
 
 

http://www.ind.nl/
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.  
SUMMARY DATASHEET  
 

1. Transposing legislation 
 
Directive 2004/38/EC was transposed in The Netherlands by means of several instruments.  
 
The main instrument transposing the rules of the Directive is the Vreemdelingenbesluit 2000 (Aliens 
Decree 2000, AD 2000). This decree follows the system of the Vreemdelingenwet 2000 (Aliens Act 
2000, AA 2000). The Aliens Decree 2000 lays down in binding regulations the answer to the question 
of who can legally enter and stay in the Netherlands. 
 
A number of practical issues like charges for receiving documents are regulated in the Voorschrift 
Vreemdelingen 2000 (Aliens Regulations 2000). 
 
Certain aspects of Directive 2004/38 fall under general rules, notably of Dutch administrative law. 
These rules and principles are laid down in the Algemene wet bestuursrecht (General Administrative 
Law Act, Awb).  
 
Although not legislation but merely a kind of manual for civil servants, the Vreemdelingencirculaire 
2000 (Aliens Circular 2000) should also be mentioned. It gives advice as to the way in which 
competences can be used in practice. This Circular is publicly available at www.wetten.nl / 
www.overheid.nl.  
 
The Dutch legislator transposed the Directive (that set 30 April 2006 as a deadline) on time: the 
necessary amendments to the Dutch legislative instruments came into force on 29 April 2006. 
 

2. Assessment of the transposition 
 

a) Incorrect or imprecise/ambiguous transposition 
 

Article 7(3) Dutch legislation does not make it clear that the status of worker is retained, but 
instead states that the lawful residence status is retained. 

Article 8(2) The different detention regime for Union citizens and non-union citizens is a 
disproportionate and discriminatory sanction. 

Article 8(4) According to Article 8.4 and Recital 16 of the Directive, the amount is indicative and 
personal circumstances have to be taken into account. However, Article 8(1)(3) AD 
2000 and the AC 2000 make it look like Dutch law merely takes categories of persons’ 
income levels into account rather than considering personal circumstances. 

. 

Article 9(3) The detention of up to six months for failure to apply for a residence card is 
disproportionate. Furthermore, the fact that non-EU citizens can be punished with six 
months detention and EU citizens only with one month is discriminatory. 

 

Article 10(1) The Directive specifically requires that the residence card is named “residence card of 
a family member of a EU citizen” which has not been transposed. 

Article 11(2) The Dutch provisions do not give examples of important reasons for absences, except 
for one: posting in another country. Also, Dutch law provides that the residence 
continues to be lawful rather than the validity of the residence card. 

Article 12(2) The way in which the “sufficient resources” test was transposed is incorrect (see 
Article 8(4) above).  

Article 13(2)(d) Regarding “sufficient resources”, it is not expressly transposed here but it has the same 
meaning as discussed in Article 8(4) above and the comment to Article 12(2) above. 

http://www.wetten.nl/
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This is confirmed by the Circular. For this reason, the transposition is incorrect on this 
point. 
Furthermore, the sentence “Such family members shall retain their right of residence 
exclusively on a personal basis” is not transposed. 

Article 14(2) Because of mistakes in the transposition of the Directive provisions referred to in this 
provision (i.e., Articles 7, 12 and 13) and because Dutch law provides for an additional 
situation in which the right of residence can be terminated, this provision is also not 
transposed correctly. 

Article 15(1) Please see the implementation of Article 30 and 31 of the Directive. General 
administrative law applies to all decisions under the AD as long as the AD itself (or 
the AA) does not lay down different rules (so for instance if a decision normally 
speaking under the GALA needs to be made within one month but the AA allows for a 
period of up to one year).  
Because one aspect of Article 30 has not been correctly transposed, the same 
conclusion applies here (incomplete). 

Article 20(3) Under Dutch law, the permanent residence right as such can end due to the 
interruption of more than 2 years, rather than the validity of the residence card as the 
Directive prescribes. 

Article 32(2) Not transposed. Persons cannot always enter (e.g., expulsion orders). 

 
 
b) Incomplete transposition or non-transposition 
 
Article 5(2) The implementation of Article 5, para 2, third sentence of Directive 2004/38/EC is 

incomplete. No specific provision has been foreseen to implement the obligation to 
grant every facility to obtain the necessary visa. Only general provisions of the General 
Administrative Law Act (GALA) apply.  

Article 7(1)(a) The incompleteness consists of jobseekers who need to prove that they are seeking 
work and have a realistic chance of obtaining work who stay in the Netherlands for 
more than 3 but less than 6 months. 

Article 8(1) Job seekers are also covered by the obligation to report. According to the Directive 
(Article 7(3)(c)), job seekers should not be subject to the obligation to register for the 
first six months.  

Article 8(3) Officially the Netherlands has transposed Article 8.12, para 3, AD 2000 into the AR 
2000, but no implementing article was found describing which documents need to be 
brought for registering. In practice, besides the documents which the Directive allows 
to be demanded when registering, prior registration with the municipality where the 
alien is residing is demanded contrary to the Directive. 

Article 8(5) No implementing article.  
Article 10(1) The Directive specifically requires that the residence card is named “residence card of 

a family member of a EU citizen” which has not been transposed. 
Article 10(2)(e) “Country of origin” has not been transposed, but “country from which they are 

arriving” has been transposed. [The correct English translation of the Dutch provision 
is “the country from which they are arriving”.] 

Article 12(2), last 
paragraph 

Personal basis not transposed. Not exclusive that general aliens regime would not 
apply.  

Article 13(2)(c) “Compelling reasons of a humanitarian nature” is not the same as the formulation of 
the directive saying “particularly difficult circumstances”. No reference to domestic 
violence is made. 

Article 16(3) Dutch legislation only mentions one of the examples given in the Directive of 
situations of absence that do not affect the continuity of residence; legal certainty is 
thus lacking where the other situations specifically mentioned in the Directive are 
concerned.  

Article 20(1) It is not prescribed in Dutch transposing law that the permanent residence document 
for non-EU family members is renewed automatically every 10 years. In practice, it is 
to be renewed every 5 years, but renewal is not automatic.  

Article 27(1)  “Shall not be invoked to serve economic ends” has not been transposed.  
Article 27(2) “Previous criminal convictions shall not in themselves constitute grounds for taking 



 

Milieu Ltd & 
Europa Institute  

Conformity Study Directive 2004/38/EC for the Netherlands 2008     13/50   

 

such measures” is not transposed. 
Article 27(3) Minister may ask the Member State of origin or other Member States for information 

concerning the foreign national’s judicial record, but it is not stipulated that the 
Minister shall not make such enquiries as a matter of routine. The deadlines in case the 
Netherlands is asked are not transposed either.  

Article 28(1) The applicable general rules do not guarantee that all elements mentioned in Article 28 
will be taken into account. 

Article 29(3) “Such medical examinations may not be required as a matter of routine” has not been 
transposed. The AC 2000 also does not refer to this point. 

Article 30(1) No specific provision has been taken regarding the “comprehension of its content”. 
Article 40(1) Most necessary amendments to the Dutch legislative instruments came into force on 29 

April 2006, but some implementing provisions announced in the AD 2000, for instance 
where models were concerned, were not issued. 

 
 
c) Minor instances of non-conformity 
 
 
Article 5(4) The NL Act has not transposed the possibility of having the necessary documents 

brought to them within a reasonable time. Although this omission may open up 
discretion, it seems to be minor. 

Article 8(1) Job seekers are covered by the obligation to report when staying more than 3 months. 
They probably should not be subject to the obligation to register for the first six 
months. 

Article 30(3) The time limit to leave the country is set at “within 4 weeks” whereas the Directive 
prescribes “not less than one month from the date of notification”. 

Article 34 There is no information on special campaigns concerning the rights and obligations of 
Union citizens, conducted through Dutch media; only information at websites like the 
one of the IND is available, though the information presented there is not always 
correct.  
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ABBREVIATIONS USED 
 
 
 
 
Art  Article 
 
AA 2000 Aliens Act 2000 (Vreemdelingenwet 2000) 
 
AC 2000 Aliens Circular 2000 (Vreemdelingencirculaire 2000) 
 
AD 2000 Aliens Decree 2000 (Vreemdelingenbesluit 2000) 
 
DVB  Directie Vreemdelingenbeleid (Department for Aliens Affairs) 
 
DW  Directie Wetgeving (Legislation Department) 
 
ECJ  European Court of Justice 
 
IND  Immigratie- en Naturalisatiedienst (Immigration and Naturalisation Service) 
 
Vb 2000 Vreemdelingenbesluit 2000 (Aliens Decree 2000) 
 
Vw 2000 Vreemdelingenwet 2000 (Aliens Act 2000) 
 
Vc 2000 Vreemdelingencirculaire 2000 (Aliens Circular 2000) 
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1 INTRODUCTION  
 

This conformity study analyses in detail the provisions of Directive 2004/38/EC on the free movement 
of EU citizens in its consolidated version, and it compares it with the legislation in place in the 
Netherlands.  

Directive 2004/38/EC repealed the earlier directives on free movement of persons (Directives 
64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 
90/365/EEC and 93/96/EEC) as of 30 April 2006.  
 
EU citizenship gives every Union citizen the right to move and reside freely within the territory of the 
Member States. The facilitation and promotion of this right, which is at the same time one of the 
fundamental freedoms of the internal market, is the objective of Directive 2004/38/EC. A second 
objective of Directive 2004/38/EC was to codify and review the various pieces of legislation and case 
law dealing with this issue.  
 
Free movement as a fundamental freedom of the internal market 
 
Free movement is one of the fundamental freedoms of the internal market and can therefore only be 
restricted in a limited number of pre-determined circumstances. Moreover, the ECJ repeatedly stressed 
in this respect that the principle of freedom of movement of persons is one of the foundations of the 
Community and that accordingly, provisions enshrining that principle must be given a broad 
interpretation.1 Thus, national legislation cannot adopt more restrictive legislation than provided for in 
the Directive.  
 
Directive 2004/38/EC introduces, on the one hand, a uniform approach regarding the formalities that 
Member States can impose upon EU citizens residing in their territory. These formalities are expressly 
established in the Directive and restricted in function of the duration of the stay in the Member States.  
 
• For a stay of less than three months, the only formality a Member State can impose is the 

presentation of a valid passport or national identity card.2  
 
• For residence of more than three months, a Member State can only require the EU citizen to register 

in the population register of the place of residence. This registration needs to be validated 
immediately if a certain number of conditions are complied with. The Member State can only 
require the EU citizen to present proof that he/she is a worker, self-employed person, student or has 
sufficient resources not to become a burden upon the social security system of the Member State. 
Member States cannot lay down a fixed amount of what they consider to be “sufficient resources”, 
but must always take into account the personal situation of the person concerned. Family members 
of the EU citizen will have to present an identity document and proof of the family link to an EU 
citizen.  

 
• After five years of continuous residence in a Member State, an EU citizen obtains a right to 

permanent residence. The host Member State shall issue a document certifying permanent 
residence. A permanent resident has the right to be treated equally to a national of the Member 
State.   

                                                 
1 See for instance Case C-215/03, Salah Oulane v Minister voor Vreemdelingenzaken en Integratie, 17 February 
2005, para 16. 
2 Note that in the case mentioned in the previous footnote, decided under Directive 73/148 and Art. 49 EC 
Treaty, limitations to the possibility to demand the presentation of a valid passport or national identity card were 
set out, notably where a state (in this case the Netherlands) does not impose a general obligation on its own 
nationals to provide evidence of identity, and permits them to prove their identity by any means allowed by 
national law. 
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On the other hand, the Directive also determines and clarifies the only acceptable reasons for 
restriction of the free movement of citizens by Member State authorities, namely for reasons of public 
order, public security and public health. For the interpretation and conditions of such exceptions, it is 
important to take notice of the case law of the Court of Justice.  
 
These measures guarantee a strong protection against expulsion for EU citizens who have been long-
term residents in another Member State. Such measures need to be proportionate and shall always look 
at the personal conduct of the individual concerned which must represent a “genuine, present and 
sufficiently serious threat affecting one of the fundamental interests of society”. In addition, the 
Directive establishes some procedural safeguards in case an expulsion decision is considered.  

1.1 OVERVIEW OF THE LEGAL FRAMEWORK IN THE NETHERLANDS 
 
The Netherlands is a civil law country. Laws are written down and application of customary law is an 
exception. The Dutch legal system is composed of the following sources of law: 
 
1 The Dutch Constitution; 
2 Legislation in the classical sense: Rule making by Government and Parliament together (Acts of 

Parliament after the government took its position and the advisory division of the Council of State, 
the Dutch advisory body, reported on the proposal); 

3 - Delegated legislation: Rule making by the Government alone (Orders in Council - general 
administrative orders - issued by the Government, after the Council of State advice on the 
proposal); 
- Sub-delegated legislation: Rule making by individual ministers (Ministerial regulations); 

4 Decentralized legislation: Rule making by local authorities (such as regulations by statutory 
bodies for industry and trade, provincial and municipal by-laws, etc). 

 
The standard legislative procedures (2 and 3 above) are used for the transposition of EC Directives. 
The implementation of directives is usually done by an Act of Parliament or Order in Council (e.g., the 
Council of State must give advice on the transposition proposal). Where the transposition does not 
allow any scope for substantive choices, transposition can be done through a ministerial regulation 
(e.g., without advice by the Council of State). 
 
Case law is used for interpretation purposes. The judgments from the Courts of the highest level (the 
Supreme or the Appeal Courts) work  like “quasi” precedents. The most important decisions are often 
cited and followed by the lower courts. The Dutch judiciary regularly makes preliminary references as 
it has no difficulty in general accepting the direct effect and supremacy of EC law.  
 
At times, references are made to the Aliens Circular 2000 (AC 2000). This does not affect the findings 
in the ToC with regard to the transposition since the AC 2000 does not constitute binding legislation. 
Instead, it is a kind of manual. The AC 2000 is not a transposing measure, in other words. When 
Dutch law does not transpose a provision from the Directive, the fact that the AC 2000 does ask the 
authorities to take certain issues into account that the Directive demands does not remedy the non-
transposition. 
 
The nature of circulars in Dutch law has been described by a leading scholar3 as general rules without 
a legal basis that constitute a sort of advice on how to make use of competences in practice. Box 1.1 
below offers and overview of the legal status and outline of the Aliens Circular. 
 
 
 
 
                                                 
3 F.C.M.A. Michiels, Hoofdzaken van het bestuursrecht, Kluwer 1999, p. 63. 
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The Dutch Aliens Circular 
 
1. Legal status 
 
The Dutch Aliens Circular (AC) 2000 was originally issued by the State Secretary of Justice in 
2000. It was revised in 2006. The Minister of Justice or the State Secretary of Justice has the 
exclusive authority of issuing such a circular, of changing it and of repeal. They do not have to 
deliver any external accounts of this document. 
 
The AC 2000 is meant solely for civil servants who in are charge of executing on a daily basis 
the formal legislation and ministerial regulations related to aliens coming to or staying in the 
Netherlands. The whole field of free movement, stay and residence is regulated in the 
Netherlands in a rather complex way, notably where the aspects related to EU citizenship are 
concerned. The legislation on this subject matter has been dealt with not only in the Aliens Act 
and its subordinate legislation, but also in many other pieces of legislation. From that point of 
view one can understand the need for a circular like the Aliens Circular. 
 
The AC comprises the policy rules and general instructions meant for this category of civil 
servants. It cannot be considered as a set of rules with binding legal effect. That is also the 
reason why no references to the AC need to be made in the columns of the ToC providing an 
overview of all legislation transposing Directive 2004/38/EC. It is in no way transposing this 
Directive. It is proper to consider this document as a manual for the civil servant practitioner 
responsible for specific tasks on a daily basis. This is confirmed, for instance, by the Dutch 
Ombudsman, who pointed out in his reports 2003/449 and 2003/450 that if the AC 2000 states 
that no further motivation needs to be given when deciding on asylum status, the rule of Art. 
3:48 para 2 GALA that proper motivation needs to be provided prevails. The Ombudsman 
pointed out: “Being a policy document, the AC 2000 cannot set aside (override) the GALA.” 
For the sake of clarity and readability, some references to the AC 2000 have been added to the 
columns with texts of transposing legislation. 
 
2. General outline of the AC 2000 
 
The AC 2000 consists out of three parts, A, B and C.  
 
Part A provides general information on the chain of (semi-) governmental organisations in 
charge of specific parts of the treatment of aliens coming to or staying in the Netherlands. 
Part A contains further policy rules and general instructions related to the entry into the 
Netherlands like border control and supervision, departure and expulsion etc. of aliens.  This 
part of the AC comprises 229 pages. Part A, chapter 2 starts with some history on the 
Schengen Agreement and the consequences thereof in terms of free movement under the EC 
Treaty. In A2/6.2.2 the “more favourable” rules for EU and EEA and Swiss citizens and their 
family members related to entry into and residence are described. A list is provided of 
countries involved and their status (EU, EEA, Schengen). A2/6.2.2 contains a general 
description of the Dutch legal sources of the aforementioned rules, in particular Article 8, paras 
7, 8 and 9 of Aliens Act are referred to.  
 
Part B of the AC gives an overview of the general and specific provisions concerning stay and 
residence, e.g., aliens requesting a regular residence permit (comprising 293 pages of text). 
Part B, chapter 10 of the AC is entitled “EU law” and is of particular relevance to this analysis 
of the AC. It provides inter alia broad descriptions of the definitions of EU citizen and of their 
family members referring to treaties and of the particularities of the right of stay and residence 
referring to the TEC (in particular the articles 17 and 18 TEC) and to Directive 2004/38/EC. 
 
Part C deals with all aspects of requests for asylum. It comprises 234 pages.  
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1.2 FRAMEWORK FOR TRANSPOSITION & IMPLEMENTATION OF DIRECTIVE 2004/38/EC 
IN THE NETHERLANDS 

 
Distribution of competences according to the national Constitution 

 
Every level of government has its own tasks and responsibilities and also its own legislative power. 
This legislative power can only be exercised in its own territory. Moreover, it is a general rule that any 
lower-level regulation that is inconsistent with a higher one does not have any binding effect. 
 
The power to make new laws can only be delegated for a prescribed purpose to lower governments 
(e.g., province or municipality) or specific organs (e.g., Minister) of the State. A trend in recent years 
has been for parliament and the government to create so-called “framework laws” and to delegate the 
creation of detailed rules to Ministers or lower governments. 
 
The Netherlands Parliament consisting of the First (or Senate) and Second Chamber is a central body. 
The Second Chamber and the Government both have the right to initiate legislation. In most cases, the 
Second Chamber acts on the basis of a legislative proposal of the government. Within the 
Government, the Ministry of Justice is responsible for the adoption of national laws, regulations and 
administrative provisions transposing the Community instrument on citizenship issues as regulated in 
Directive 2004/38/EC in the Netherlands. 
 
The department for Aliens Affairs (Directie Vreemdelingenbeleid, DVB) and the legislation 
department (Directie Wetgeving, DW) of the Ministry of Justice are in charge, on an operational level, 
of the negotiations in the Council groups and for preparing the transposition of the EC legislation. 

 
 

General description of organisation of national authorities implementing 
Directive 2004/38/EC in the Netherlands  

 
The Aliens Act 2000 (AA 2000) is a formal and substantive law relating to foreign nationals not 
possessing Dutch nationality. Among others, the Act contains a definition of (categories of) foreign 
nationals and binding provisions concerning access to and short stay, residence and permanent 
residence in the Netherlands. The rules and regulations implementing Directive 200/38/EC can also be 
found in the Aliens Decree 2000 (AD 2000). The system of AD 2000 follows that of the Aliens Act. 
Some practical issues are regulated in the Aliens Regulations 2000. 
 
The executive power rests exclusively with the government. The Minister for Justice, and in fact the 
State Secretary for Justice, is politically responsible for the execution of the abovementioned Act, 
Decree and Regulations. Political responsibility implies among other things that the Minister or State 
Secretary can be summoned by the second Chamber to provide all the information the house wishes to 
get on all matters having happened or being (or not being) executed under their authority. This applies 
to processes of policy development and legislation as well. In these matters the minister or secretary of 
state is supported by the department for Aliens Affairs (Directie Vreemdelingenbeleid, DVB) and the 
legislation department (Directie Wetgeving, DW) of the ministry respectively. The civil servants of 
both these departments are in charge, on an operational level, for the negotiations in the Council 
groups and for preparing the transposition of the EC legislation. 
 
The Immigration and Naturalisation Service (Immigratie- en Naturalisatiedienst, IND) is the executive 
wing of the Ministry dealing with applications from foreign nationals. The IND decides on behalf of 
the State Secretary for Justice on applications for admission as a refugee. 
 
It also decides, together with the aliens department, on applications for so-called normal residency 
purposes, e.g., for family reunification and study. Finally, the IND is also responsible for the entire 
process of removing foreign nationals from the Netherlands. Thus, the competence for the Directive 



 

Milieu Ltd & 
Europa Institute  

Conformity Study Directive 2004/38/EC for the Netherlands 2008    21/50   

 

largely is with the IND, as it is in charge of registering EU nationals and their family members, of 
issuing residence permits for third country family members.  
 
The IND is assisted by the aliens department of the Dutch police force, among others, responsible for 
the supervision of foreigners within the binding framework of the relevant rules and regulations.  
  
The actions of the IND can be judged in legal proceedings by the Aliens Section of the courts. The 
Aliens Act stipulates that only one court in the Netherlands is competent to decide cases involving 
aliens. This is the District Court of The Hague. For practical reasons nine ancillary courts have been 
designated in the Act. 
 
The Court decides whether actions of the IND can stand the test of criticism. In coming to its decision, 
the court looks at the Aliens Act and the General Administrative Law Act (GALA), among others. 
Note that in other cases involving aliens, notably where decisions by the Minister are concerned, the 
Council of State can be addressed.  
 
Do note that EU citizens need to register with the Dutch municipalities where they reside; only after 
having done so will they be allowed to register themselves at the IND. This means that in an indirect 
way, considerable hurdles are erected contrary to the Directive’s aim of facilitating easy registration 
without a lot of administrative requirements to be fulfilled.  
 
 
2 LEGAL ANALYSIS OF THE TRANSPOSING MEASURES FOR DIRECTIVE 

2004/38/EC 
 
As has already been indicated above, Directive 2004/38/EC has been transposed in the Netherlands by 
way of the Vreemdelingenwet 2000 (Aliens Act 2000), the Vreemdelingenbesluit 2000 (Aliens Decree 
2000), the Voorschrift Vreemdelingen 2000 (Aliens Regulations 2000) and the General Administrative 
Law Act. Some provisions of the Passport Act are relevant as well. The Vreemdelingencirculaire 
(Aliens Circular 2000) forms a manual for the authorities but does not transpose the Directive as it is 
not binding legislation. 
 
In this section, it is explained how Directive 2004/38/EC has been transposed in the Netherlands. In 
doing so, the provisions will be addressed in sequential order as proposed by the Commission. 
Notably, it will be looked as to whether the Netherlands has taken the necessary measures to ensure 
the effective application and enforceability of the Directive 2004/38/EC. 
 

2.1 Definitions, family members and beneficiaries  
 
Definitions: the concept of “family members”(Article 2) 
 
Article 2 of the Directive defines the important concept of “family members”. The definitions of 
“family member” have been fully and properly transposed in the Aliens Decree 2000 by Article 8.7 
AD 2000. “Union citizens” applies to aliens according to the text of the provision, but as explained in 
the comment to the Dutch implementation of Article 3.1 of the Directive, Dutch who made use of their 
free movement rights will nevertheless also be considered “Union citizens” in practice (as is explained 
on the form “Proof of lawful residence” (Annex IV.2 to this CS)). Registered partnerships are 
regulated in the Netherlands and included in the legislation. Furthermore, under Dutch law it is 
possible to conclude a marriage between people of the same sex.  
 
Article 8.7 para 2, sub b, AD 2000 explains that family members who accompany a foreign national, 
as referred to in paragraph 1, to the Netherlands or join him or her in the Netherlands, in so far as the 
family member is a partner with whom the foreign national has entered into a registered partnership 
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valid under Dutch international private law, are also recognised as family members. Article 2 para 1 of 
the Dutch Act Conflict Law Registered Partnership explains that a registered partnership concluded 
outside the Netherlands that was in accordance with the law of the state where the registered 
partnership was concluded or became valid afterwards, is recognised in the Netherlands. 
    
No jurisprudence on ‘dependency’ was identified. The forms studied indicate that a statement that the 
family member in question is dependent on financial support of the sponsor. 
 
This transposition has been done in an almost literal way. Note should be taken of the fact that 
according to Article 3 paragraph 1 of the Dutch Civil Code (Book 1), legitimisation, legal 
establishment of paternity or adoption shall be equated with birth. This provision therefore fills in the 
interpretation of descendants.    
 
Beneficiaries and facilitation of entry and residence (Article 3) 
 
Article 3 deals with the beneficiaries of the Directive and also imposes an obligation on the Member 
States to facilitate entry for other family members (essentially, members of the extended family). This 
category includes: members of the household, other dependants, persons who need the special care of 
the Union due to health reasons, and durable partners. The Dutch Regulations adequately transpose 
these provisions.  
 
• Union citizens and core family members (Article 3(1) 
 
Article 3(1) of the Directive provides that the Directive shall apply to all citizens who move to or 
reside in a Member State other than that of which they are a national, and to their family members as 
defined in point 2 of Article 2 who accompany or join them. The transposing provision in the Aliens 
Decree 2000 extends the application to nationals of Switzerland and of countries of the European 
Economic Area. It shall not apply to Dutch nationals staying in the Netherlands. As a consequence, 
family members of Dutch nationals can not, in principle, benefit from the rights provided for by the 
Directive to reside in the Netherlands. However, occasionally exceptions are possible.  
 
In the Explanatory Memorandum to the main bill on the implementation of the Directive through 
amendments of the AD 2000, to the ECJ Cases C-370/90 of 7 July 1992, Surinder Singh, C-60/00 of 
11 July 2002, Carpenter, and C-109/01 of 23 September 2003, Hacene Akrich are referred to in this 
respect.4 This is also set out in the form “Proof of legal residence” which is based on a model in 
Annex 13 sub e to Article 3.29 of the AR 2000, though the model of this form in the Dutch AR 2000 is 
not the one that is made available on the IND website. 
 
Do Dutch authorities require that the family member has been legally residing with the Union citizen 
in another Member State? In the explanatory memorandum to the amendments of the AD 2000 
necessary to implement Directive 2004/38, it is explained that following the ECJ decision in the 
Akrich case C-109/01 it could be argued that such a claim could be made, if one would assume that 
Community law does not cover this issue (Staatsblad 2006, nr. 215, p. 17). The Netherlands took 
notice of the letter of the Commission dated 14 June 2005 in which this position was contested, and of 
the Jia case C-1/05 in which a preliminary ruling was asked that will clarify this matter. Until that case 
was to be decided, the Minister explained, no residence permit would be demanded from this category 
of citizens from third countries who are in a relationship with EU citizens. So until 9 January 2007, the 
date the Jia case was decided, the official policy line was that these persons would not need to have 
been residing legally in another Member State. 
 
What about the situation afterwards? It seems unlikely that based on Jia that the Dutch authorities 
would have assumed that they had been right in their suspicion that the matter of prior legal residence 
is a matter of national discretion. One knowledgeable expert on a Dutch forum for persons with 
                                                 
4  Staatsblad 2006, no. 215, p. 31.  
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foreign partners confirmed in January 2008 that the Netherlands was not demanding prior legal 
residence. Also, there is a statement by the Dutch State Secretary of Justice dated 3 April 2007 in 
which it is admitted that Jia did not prove that Dutch law can be applied to aliens that did not legally 
reside in another EU country with their EU partner.5 This seems to indicate that the Netherlands was 
not sure it could treat such aliens different than they had been doing so far. Finally, no changes to the 
pre-Jia policy line were announced. It thus seems safe to assume that the Netherlands’ policy was and 
is in line with the most recent Metock judgment – albeit reluctantly as the Dutch intervention in 
Metock shows.   
 
• Other family members (Article 3(2)) 
 
The Aliens Decree, Article 8.7 para 3 and 4 correctly transposes Article 3(2)(a) and (b) respectively. It 
should be noted that the Dutch legislation refers to “permanent relationship”. There is no case law of 
Dutch national courts determining the duration of a relationship in order to be considered 
“permanent”. However, the application form for “proof of lawful residence” (the Dutch equivalent to 
the residence card for third country family members) requires a “declaration of relationship: partner of 
EU citizen annex” completed in full and signed by the sponsor (the Union citizen) and a copy of the 
sponsor’s proof of lawful residence. This indicates that the interpretation is flexible in the Netherlands. 
From information found on a website for persons with foreign partners, it shows that one year has 
been considered to be enough in practice.  
 
Regarding facilitation, the Aliens Decree treats other family members as the core family members of 
Article 2 of the Directive. Dutch law is therefore more favourable. In fact, Article 8.7 para 3 and 4 of 
the AD grants them the right of entry and residence for up to three months and covers both EU 
nationals and third country family members. Regarding residence for more than three months, Article 
8.12 grants the right to these other family members who are themselves Union citizens, and Article 
8.13 to third country family members. Finally, permanent residence also covers these other family 
members (Articles 8.17(1)(b) AD 2000 in combination with Article 8.7(2), (3) and (4) AD 2000). The 
provisions on retention of the right of residence also cover these other family members treating them 
as core family members. 
 
Articles 3:2, 3:46, and 3:47, paragraph 1 of the General Administrative Law Act contain provisions 
related to the last subparagraph of Article 3(2) of the Directive. In itself, the GALA provisions seem to 
be not precise enough to comply with the Directive’s requirement of carrying out an “extensive 
examination of the personal circumstances”. However, since the Netherlands treats persons described 
in Article 3 of the Directive, in principle, as the core family members, there is no need to carry out the 
exhaustive examination. The margin of discretion for authorities seems already quite limited. The 
conclusion is thus that the Netherlands have transposed this provision effectively. 
 

2.2 Rights of exit and entry 
 
Right of exit (Article 4) 
 
Article 4 provides a general right for all Union citizens and their family members who are not 
nationals of a Member State, provided they have the required identity card or passport, to travel freely 
within the territories of the EU Member States.  
 
There is no specific provision transposing Article 4 under Dutch law. However, the only grounds for 
refusing a travel document to Dutch nationals are listed in Article 18-24 of the Passport Act. These 
include reasons to suspect that a person is suspected of a criminal offence for which an order for pre-
trial detention has been approved, that a person is irrevocably sentenced to imprisonment or a 

                                                 
5 TK 2006-2007, Aanhangsel van de Handelingen, nr. 1125. 
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custodial order of six months or more, or if the person is bankrupt. These restrictions are allowed by 
the Directive.  
 
Concerning the related question about the scope of the right to cross the borders of the Netherlands, 
Article 2(4) of the Dutch Constitution states the following: “Everyone shall have the right to leave the 
country, except in the cases laid down by Act of Parliament”. The exceptions cannot include a 
limitation for other EU nationals, because Article 18.1 EC Treaty has direct effect in the Dutch legal 
order and this legal order does not contain any reference to such a limitation. No exit visa is required 
in the Netherlands. 
 
Finally, Dutch law foresees for the issuance of ID card and passports. These documents are valid for 5 
years. Further details on issuing such documents are laid down in the Passport Act.  
 
Right of entry (Article 5) 
 
Article 5 provides a general right of entry for Union citizens and family members. On its own terms, 
this has been transposed adequately into Dutch law through Article 8.8 and 8.9 AD 2000. As will be 
explained below, two flaws were identified where it concerns the incomplete transposition of the last 
sentence of Article 5(2) and of Article 5(4) of the Directive. 
 
Under Article 8.8 para 1 AD 2000 entry into the Netherlands of EU citizens and family members is 
granted provided they possess a valid border crossing document. Among the family members, no 
distinction has been made between EU, EEA and Swiss citizens and third country nationals.    
 
According to the Dutch Passport Act, the following documents are considered to be valid border 
crossing documents for Dutch nationals: national passport; diplomatic passport; service passport; 
travel documents for refugees; travel documents for aliens; emergency passport; other travel 
documents, to be issued by the Minister of Internal Affairs; and an identity card.  
 
The only reasons to refuse entrance are public policy, public security and public health reasons 
(according to Article 27-29 of the Directive). 
 
Article 5(2) of the Directive states that possession of a valid residence card issued by a EU Member 
State shall exempt family members who are not nationals of a Member State from visa requirements. 
An entry visa can be required in accordance with regulation (EC) No 539/2001 or, where appropriate, 
with national law. Article 8.9 of the Aliens Decree exempts persons from a visa requirement if they 
possess a valid residence card. Visa requirements in the Netherlands exist as a consequence of the 
Regulation 539/2001, which is directly applicable. No specific rules with regard to visa requirements 
for the persons addressed in Article 5(2) of the Directive were identified in Dutch legislation. The first 
two sentences of this Directive provision are thus effectively transposed in the Netherlands. 
 
The same does not hold true for the last two sentences of Article 5(2) of the Directive, in which it is 
stated that Member States shall grant such persons every facility to obtain the necessary visas. Such 
visas shall be issued free of charge as soon as possible and on the basis of an accelerated procedure. In 
Dutch law, no specific provision could be found to implement the obligation to grant such persons 
every facility to obtain the necessary visas. Therefore, it seems that this provision has been 
implemented inadequately. In the Aliens Circular it does show that visas can be obtained at the border, 
though. This is possible due to the directly applicable EC Regulation 539/2001 and the Common 
Consular Instructions (CCI) adopted under the Schengen regime. As the Netherlands is a Schengen 
country, this Regulation is directly applicable and thus, Dutch law is in compliance with the Directive. 
Only the last sentence of Article 5(2) – grant such persons every facility to obtain the necessary visas – 
seems to have not been transposed. In its transposition table, Article 4:13 GALA is mentioned but that 
provision only shows that decisions need to be taken within the prescribed statutory time limit, so it is 
too general. 
 



 

Milieu Ltd & 
Europa Institute  

Conformity Study Directive 2004/38/EC for the Netherlands 2008    25/50   

 

Article 5(3) obliges Member States to refrain from stamping passports of non-EU family members at 
the borders; this is transposed in Article 8.9 AD 2000. Article 5(4) was transposed by Article 8.8(4) 
AD 2000, but it is not mentioned specifically that the alien is to be given the opportunity to have the 
necessary documents brought to him within a reasonable time (it is only stipulated that he must be 
given the chance to obtain them or establish or prove in another manner that he enjoys the right of free 
movement and residence), which means that the transposition is incomplete. The possibility to 
establish a duty to report for those who enter the country ex Article 5(5) has not been transposed into 
Dutch law. 
 

2.3 Right of residence 
 

2.3.1 Right of residence for up to three months (Article 6) 
 
Article 6 grants an initial right of residence for up to three months to EU citizens and their family 
members accompanying or joining them. Article 8.11 para 1 AD also allows the EU / EEA / Swiss 
national to prove his identity and nationality unequivocally by other means. Therefore, the Dutch 
provision is more favourable than the Directive on this point. Regarding family members, and 
extended family members who are third country nationals, they are all granted the right to reside for 
up to three months under Article 8.11 para 2 AD provided they hold a valid passport. 
 
Article 9 of the Passport Act declares the right to a national passport for Dutch citizens, while Article 
16a describes the right of citizens for a Dutch identity card. 
 

2.3.2 Right of residence for more than 3 months (Article 7-13) 
 

(a) Conditions under Article 7 
 
Article 7 provides for the right of residence to continue after three months where certain conditions are 
satisfied. These conditions have been adequately transposed in Article 8.12 and 8.13 of the Aliens 
Decree, except for one situation. Article 8.12(1) explains that EU foreigners have lawful residence in 
the Netherlands for longer than 3 months after entry if they are workers, self-employed or job seekers. 
The fact that the Dutch transposition of Article 7(1)(a) also explicitly applies to job seekers is in line 
with the ECJ interpretation of workers. However, the Dutch provision sets out conditions under which 
such job seekers have lawful residence for over 3 months. They are required, according to the last 
sentence of 8.12(1) AD, to prove that they are seeking work and have a realistic chance of obtaining 
work. According to the Commission’s interpretation of the Directive following ECJ case law and 
recitals 9 and 16 of the Directive, job seekers cannot be demanded to meet such conditions even if 
they stay for more than 3 months in a Member State. If that is indeed the correct interpretation of 
Directive 2004/38, the Dutch conditions are demanded too early. The conditions could only be 
demanded at a later stage, in line with Article 14(4)(b) of the Directive.6 In the ToC, the fact that these 
conditions have been incorporated in Article 8.12(1) AD has been labelled as “incomplete 
transposition” (though arguably they could be labelled incorrect transposition as well). 
 
Article 8.13(1) AD 2000 grants non-EU family members (ex Article 8.7(2), (3) and (4) AD 2000) the 
right of residence for over three months if he is staying with an EU / EEA / Swiss nationality worker / 

                                                 
6 In the past, before adopting amendments to the AD 2000 in order to transpose Directive 2004/38, the old AD 
2000 used to grant EU and EEA citizens a right to stay in the Netherlands for a period of six months (Article 3.3 
AD 2000, old). This became clear when studying Dutch case law. A Spanish citizen who claimed to be looking 
for work having arrived in the Netherlands on 5 July 2002 was put into custody (after being arrested on grounds 
of committing crimes, theft and handling stolen property) on 3 September 2002 in order for him to be deported. 
This was judged to be a violation of this person’s EU rights as transposed in Article 3.3 AD 2000, old (case LJN 
AE9585, District Court The Hague, session in Zwolle, AWB 02/68411) because he was to be allowed to be 
seeking work for 6 months. 
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self-employed / wealthy person / student. Note that Article 8.13 refers to Article 8.7 AD 2000; Article 
8.7 para 1 AD 2000 applies to aliens who have the nationality of an EU / EEA-country or Switzerland, 
and para 2, 3 and 4 to their family members (EU and others). Article 8.13(1) grants the right of 
residence to family members (8.7 paragraph 2, 3 and 4) as well as to other family members as referred 
to in Article 3(2) of the Directive. Article 8.7 paragraph 3 refers to members of household, dependants 
and persons that need care for serious health reasons. Article 8.7 paragraph 4 refers to permanent 
relationships. Note that Article 8.7 para 2, 3 and 4 aliens can concern EU / EEA / Swiss citizens and 
others.  
 
According to Article 8.12 para 1, sub d and e, AD 2000, a Union citizen: 

a. is an employee or self-employed person in the Netherlands or has entered the Netherlands 
to seek work and can prove that he or she is seeking work and has a realistic chance of 
obtaining work; 

b. possesses adequate means to provide for him or herself and his or her family and an 
insurance that fully covers medical costs in the Netherlands. 

 
Sub d and e apply to family members in accordance with Article 7(4) of the Directive. This right of 
residence also applies to other family members as referred to Article 3(2) of the Directive.  
 
• Retention of the status of worker (Article 7(3)) 
 
Article 7(3) of the Directive lists the cases where a Union citizen who is no longer a worker or self-
employed person shall retain the status of worker or self-employed persons. Article 8.12 para 2 of AD 
has correctly transposed the situations listed in Article 7(3). However, the Dutch legislation refers to 
the retention of the “lawful residence” and not to the retention of the status of worker/self-employed 
person. This could mean that the rights that the Directive grants to persons with the status of workers / 
self-employed are not granted to this category of persons in the Netherlands, or at least that it is not 
clear in advance that this category of persons enjoys these rights because they still retain their old 
status. Thus, the transposition of Article 7(3) needs to be labeled “incorrect” in this respect. 
 
The incorrectness of this transposition is especially important, not so much for Article 17 but for 
Article 14. If these persons retain the status of worker / self-employed person they can never become 
an unreasonable burden and be expelled even if they take recourse to social assistance and so on (note 
however that the Netherlands did implement Article 14(4) correctly, where they refer to “workers”; so 
EU citizens temporarily unable to work meeting the 7.3(a) conditions could prove that they are still 
workers to avoid expulsion; admittedly, this is not an ideal situation in which the rights of EU citizens 
are clearly identified in advance in national legislation). It is also important for their family members 
(since there will not be a need to prove that they have enough resources for them as well). Similarly, 
they have more rights under Article 24(2), like social assistance, scholarships and so on, than they 
would otherwise have (if they do not retain the status of worker / self-employed person).  
 
Note that from the Explanatory Memorandum to the draft decree on amendments to the AD 2000 
regarding implementation of Directive 2004/38, it shows that the legislator was aware that there are 
situations in which “an unemployed EU citizen nevertheless retains his status as worker or self-
employed person”. But the text of the implementing legislation does not make it clear enough that the 
status is retained rather than the mere lawful residence.  
 
(b) Administrative formalities for Union citizens (Article 8) 
 
Article 8 provides the possibility for the host Member State to require Union citizens to register with 
the relevant authorities. This provision has been transposed into the Aliens Decree in Article 8.12(4) 
AD 2000. According to Article 8.12(5) AD, the Minister may lay down rules concerning the 
information and documents that the foreign national must provide or submit at the time of registration. 
The Aliens Circular (part B10/2.5.2) says that this is regulated in the Aliens Regulation, but no such 
provision was identified in this respect. An IND brochure (“IND registration for EU citizens”, Annex 
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IV.1 to this CS) does set out that it is required to first register with the municipality where you reside, 
before you can register with the IND. Taking the municipality of The Hague as an example, it shows 
that completing registration with this municipality is subject to numerous requirements. The website of 
this municipality shows that in order to register, the EU/EEA citizens must bring: 

- a valid passport or identity card, 
- a rent contract or contract showing that you bought a house or a written statement of the 

owner or main occupant of a house, with a copy of the proof of the identity of the latter 
person, 

- an original, legalised birth certificate that is not older than 6 months, in an international 
version, or translated into Dutch by a certified translator from the Netherlands, 

- where applicable, a legalised original marriage certificate not older than 6 months, in an 
international version, or translated into Dutch by a certified translator from the Netherlands. 

 
The condition that registering with the IND can only be done after having registered with the 
municipality thus seriously hinders EU workers and EU self-employed persons from registering with 
the relevant authorities in the Netherlands, since Dutch municipalities in practice demand many 
documents which the Directive does not allow them to ask for.  
 
Furthermore, the abovementioned brochure informs that “in nearly all cases, proof of health insurance 
is required for registration with the IND” (p. 12). Where workers and self-employed persons are 
concerned, such a condition would violate Article 8.3 of the Directive.   
 
Dutch law has not correctly transposed the last sentence of Article 8(2). The different detention 
regimes for Union citizens (a maximum of one month) and non-EU citizens (a maximum of six 
months) as laid down in Art. 108 AA 2000 can be considered as a disproportionate and discriminatory 
sanction.  
 
The Netherlands provide for a four month deadline for registration. In general, there are no sanctions 
for Dutch nationals for not renewing one’s ID card.  
 
Article 8.4 of the Directive has not been transposed correctly into Dutch law. According to the 
Directive, Member States should take into account the personal situation of the person concerned. The 
Dutch provision (Art. 8.12(3) AD 2000) provides that the foreign national shall in any event be 
considered to possess adequate means if he has an income equal to the standard amount that has been 
established under the Work and Social Assistance Act for the category concerned. This might 
constitute an overly general approach. 
 
Article 8.5 has not been transposed into Dutch law. Article 8.12 para 5 of the Aliens Decree states that 
rules may be laid down by order of the Minister concerning the information and documents that the 
foreign national must provide or submit at the time of reporting as referred to in the preceding 
paragraph. However, this has not been done.  
 
(c) Family members who are not nationals of a Member State (Article 9-11)  
 

• Administrative formalities (Article 9) 
 
Article 9 provides for the issuing of residence cards to the family members of EU citizens who have 
the nationality of a third state.  
 
Article 9(1) has been transposed by Article 8.13 para 5 AD 2000. A model of the card to be issued 
should be established in an order, which should be the AR 2000. In this piece of legislation, Annex 7e 
(which together with 3.2 AR 2000 applies to EU citizens and their family members for both less and 
more than 5 years residence) refers to a 2001 model which has been replaced in practice by a new 
2006 one. So no legal basis seems to exist for a correct model. Note that since Article 8.13 para 5 
transposes the obligation of Article 9 of the Directive, and since a correct residence card seems to be 
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issued in practice, the transposition was labelled as “effective transposition” in the ToC. The way in 
which the Netherlands took care of its obligations in this respect does stand in the way of transparency 
and legal certainty. 
 
The Article 9(2) deadline provision has been transposed properly in Article 8.13 para 2 AD 2000. 
 
The third paragraph of Article 9 of the Directive has not been transposed correctly.  
 
The Aliens Act provides in Article 54, para 1 sub e that an Order in Council (‘amvb’ in Dutch) can 
oblige aliens to report within a given period of their arrival in the Netherlands. The Netherlands has 
regulated the duty to apply for a residence card in Art. 8.13 para 2 AD 2000 (an ‘amvb’ in the sense of 
Article 54 AA). In Article 108 AA it is laid down that any person who fails to observe an obligation 
imposed by or pursuant to Article 54 AA, shall be liable to detention not exceeding six months or a 
category 2 fine. 
 
The problem is the detention sentence of up to six months. Such a punishment can hardly be 
considered as proportionate to a failure to comply with an administrative requirement. Furthermore, a 
distinction is made between aliens the EU nationality and aliens with the nationality of a third country. 
For EU citizens, Art. 108 para 5 AA determines that in cases of non-observance of obligations 
imposed by or pursuant to Art. 54 para 1 sub e (the duty to report within a given period after arriving 
in the Netherlands), the maximum detention is not six months (as it is for aliens with a non-EU 
nationality) but only one month. The provision can thus be labelled disproportionate and 
discriminatory.  
 

• Issue of residence cards (Article 10) 
 
Article 10 is a detailed article addressing the issue of residence cards to family members of a Union 
citizen who are not themselves Union citizens. Before discussing the details of the transposition of this 
provision in Dutch law, it can be pointed out that there a civic integration exam exists in the 
Netherlands, but this is not required by non-EU family members of EU citizens etc (and not from EU 
citizens themselves). This is spelled out in the Article 5 of the Law on civic integration. A recent case 
also showed that the obligation to have passed such an exam does not apply to other family reunions 
(Dutch and non-EU partners). 
 
The first paragraph has not been transposed correctly. It requires explicitly that the residence card is 
named “Residence card of a family member of a Union citizen”. This requirement has not been 
transposed. Article 8.13(5) of the Dutch AD 2000 does say that the model for the residence document 
will be determined by Ministerial Order; there is such an Order, namely the AR 2000, in which Annex 
7e provides a model for EU citizens (which in the Dutch legislation includes their family members, 
even when these are from a non-EU / EEA / Swiss nationality), but that model is an old model which 
does not mention “residence card of a family member of a EU citizen” and instead has the text “When 
applying for social assistance the right of residence terminates” on it. In practice, probably a new 2006 
model is already in use, apparently without a proper legal basis. 
 
Note that in the ToC, where Article 10(2)(d) is concerned, it was commented that no proof of 
dependency is required under Dutch law. This is correct for children etc. under the age of 21; however, 
where children etc. over the age of 21 are concerned, dependency needs to be demonstrated (because 
of the Dutch definition in Article 8.7(2)(c) AD 2000, in line with Article 2 of the Directive). The 
application form “Proof of lawful residence” (attached in Annex IV.2 to this CS) also demands that for 
children over 21 a declaration that the sponsor will support them financially is presented, which is in 
line with the Directive.   
 
Article 10(2)(e) poses problems as well. It mentions both the “country of origin” and the “country 
from which they are arriving”. Article 10(2) thus entails two groups of countries from which one can 
bring along a document certifying that they are dependants or members of the household of the Union 
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citizen. In the Dutch transposition, only the “country from which they are arriving” is mentioned. The 
“country of origin” has not been transposed into Dutch law. The Netherlands only allows for a 
certificate issued by the country “from which they are arriving” (Article 10(2)(e) of the Directive) or – 
in other terms in the English version of the directive but bearing the same meaning: “the country from 
which they have come...” (Article 3(2)(a) of the Directive).7 This shortcoming can bring about a 
weakening of the position of family members originating form third countries, because Dutch 
legislation does not provide for the possibility to recognise and accept documents from their country 
of origin.  
 

• Validity of residence cards (Article 11)  
 
Article 11 provides for the period of validity of residence cards and provides that certain temporary 
absences will not render the card invalid. The second paragraph has not been transposed correctly into 
Dutch law (Article 8.15 para 1 AD 2000). This paragraph of the Directive states that the validity of the 
residence card shall not be affected by temporary absences not exceeding six months per year, or by 
absences of a longer duration for compulsory military service or by one absence of a maximum of 12 
consecutive months for important reasons such as pregnancy and childbirth, serious illness, study or 
vocational training, or a posting in another Member State or a third country. 
 
The Dutch provision, however, refers to the lawfulness of the residence of the foreign national, instead 
of the validity of the residence card. The residence is lawful if the conditions are met. It is possible 
that the person is absent and comes back to find his or her presence in the Member State lawful.   
 
Furthermore, contrary to the Directive, the Dutch provision does not give examples of what constitutes 
“important reasons”, except for one: posting in another country.  
 
Although EC legislation and the relevant case law of the ECJ have to be taken into account by the 
Dutch authorities and courts when interpreting this provision (and in that way for instance “vocational 
training” could qualify as an “important reason”), and therefore this will probably not lead to a 
diverging interpretation in practice, but still legal certainty is lacking in this respect in the Netherlands.   
 
(d) Retention of the right of residence in the event of death, departure, divorce, annulment or 

termination 
 

• Retention of the right of residence by family members in the event of death or 
departure of the Union citizen (Article 12) 

 
Article 12 provides that family members retain the right to reside where the Union citizen dies or 
leaves the host Member State. The Article deals with a number of different groups of people.  
 

− Family members who are EU citizens (Article 12(1)) 
Article 12(1) has been transposed correctly in Article 8.14 first sentence of the Aliens Decree 2000. 
 

- Family members who are not EU citizens (Article 12(2)) 
This provision was transposed by Article 8.15(2) and (5) AD 2000. However, the last sentence of this 
paragraph, stating that such family members shall retain their right of residence exclusively on a 
personal basis, has not been transposed into Dutch law. The AC 2000 does not provide help in this 
respect either. The non-transposition of this part dealing with retention of the right of residence 
exclusively on a personal basis could render the provision more favourable if it were entirely clear that 
the general aliens regime would not apply to a person in this situation. However, since it is not clear 

                                                 
7 Note that contrary to the English version, in the Dutch, Spanish, French and German versions of the Directive 
the words “country from which they have come” in Art. 3.2 (a) and “Art. 10.2(e) “country from which they are 
arriving” do not differ from each other (land van herkomst, país de procedencia, pays de provenance, 
Herkunftsland respectively).  
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whether these persons would remain covered by the provisions of the Directive, the transposition is 
considered to be incomplete.   
 

• Retention of the right of residence by family members in the event of divorce, 
annulment of marriage or termination of registered partnership (Article 13)   

 
Article 13 is similar to Article 12 in that it provides that family members can retain their right of 
residence whether there is a divorce, annulment or termination of a civil partnership.  
 

- Family members who are EU citizens (Article 13(1)) 
This has been adequately transposed (Article 8.14 second sentence AD 2000). 
 

- Family members who are not EU citizens (Article 13(2)) 
This has also been adequately transposed into Dutch law by Article 8.15(4), (5) and (6) AD 2000. 
However, where victims of domestic violence are concerned, Dutch legislation does not specifically 
mention such persons which means that in this respect it is incomplete. The part dealing with Article 
8.15 AD 2000 of the AC 2000 also does not mention such victims specifically (B10/5.4.3), and does 
not explain how this group is to prove what happened to them. In another part of the AC 2000, namely 
B16/7 (dealing with Article 3.52 AD 2000, i.e. retention of the residence permit by aliens because of 
special circumstances – a provision that in principle does not apply to EU citizens and their family 
members) an explanation is given as to how victims of domestic violence are to prove their situation. 
It is explained that they need to present an official report from police (or a report from the police or the 
public prosecutor that the former partner is being prosecuted for domestic violence) and a statement by 
a doctor. The same policy might be followed where EU citizens and their family members are 
concerned. In a recent letter to Parliament,8 the Dutch Minister of Justice announced that these policy 
rules are not satisfactory in practice for a number of reasons. First of all, doctors can only report on 
medical conditions and are not in a position to make statements on the domestic violence origin of 
these medical conditions. It is therefore proposed that in the future, other evidence will be accepted 
(for instance statements by institutions providing shelter to women who are victims of domestic 
violence, or by other institutions offering help). Secondly, in cases where it is not possible to launch an 
official report with the policy and thus where it is impossible to receive an official report, other 
statements made to the police are to be accepted as well, provided the person involved can sufficiently 
convince the police that the domestic violence took place. Finally, it is explained that in practice it is 
demanded that the victim needs to have broken up with her partner which is a policy rule that does not 
protect victims that have been left by their violent partner and stands in the way of children having 
suffered from domestic violence by their parents. Hence, the AC 2000 will be amended in order to 
help these persons better in the future. Note that the position of EU citizens and their family members 
is not mentioned in this respect. 
 

2.3.3 Retention of the right of residence (Article 14) 
 
Article 14 provides for the circumstances in which persons retain the rights of residence granted by 
Articles 6 as long as they do not become an unreasonable burden on the social assistance system, and 
Articles 7, 12 and 13 as long as they meet the conditions set out therein. 
 
(a) Residence for less than 3 months (Article 14(1)) 
 
No provisions are available in Dutch legislation transposing directly / one by one this Article of the 
Directive. However the Netherlands does apply Article 24(2) of the Directive. When aliens are legally 
residing in the Netherlands, they are entitled to social assistance, with the exception of the cases 
referred to in Article 24(2) of the Directive. Where maintenance aid for studies is concerned, Dutch 
law provides that entitlement to benefits exists for aliens that need to be treated equal to a Dutchman 
as a result of a decision of an international organisation like the European Communities. Article 24(2) 
                                                 
8 Letter of 29 July 2008, TK 2007-2008, 19 637, nr. 1217. 
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of the Directive excludes entitlement to maintenance aid for studies in some cases, hence these persons 
will not be entitled to Dutch benefits.  
 
No definition of “an unreasonable burden” is available. In practice, it is hard or impossible for a 
person to become an unreasonable burden in the first three months because no conditions are 
formulated, and because it is not stipulated that lawful residence under Article 8.11 AD 2000 depends 
on not being an unreasonable burden.  
 
(b) Residence for more than 3 months (Article 14(2)) 
 
Article 14(2) allows Member States to verify whether persons ex Art. 7 (workers etc.), 12 (widows 
etc) and 13 (divorced etc) of the Directive satisfy the various conditions for residence. This provision 
has been transposed incorrectly by Article 8.16 AD 2000. The Directive states specific requirements 
for the right of residence for Union citizens. The transposing Articles under Dutch law refer not only 
to the status of worker etc. of these persons, but contain additional requirements. For example, Articles 
7, 12 and 13 of the Directive do not say anything about military service, whereas Article 8.15, para 1, 
sub c, AD 2000 explains that the right of residence shall not end if a foreigner leaves the Netherlands 
to fulfil military service. Similarly, the reference in the Dutch transposing provision to Article 8.15, 
para 1, sub a, AD 2000 means that if the foreigner is absent for not more than six months per year 
he/she does not lose his right of residence. Since Article 14(2) is specifically meant for the continuity 
of residence (and not as specific requirement for the right of residence like the Dutch transposing 
provision seems to imply notably by the reference it makes to provisions such as Article 8.15, para 1 
sub a and c), the transposition is incorrect.  
 
(c) Protection against expulsion (Article 14(3)-(4)) 
 

• General protection (Article 14(3)) 
 
Article 14(3) provides that an expulsion measure shall not be the automatic consequence of a Union 
citizen’s or his or her family member’s recourse to the social assistance system of the host Member 
State. This provision has been adequately transposed into national law by Article 8.16 para 1 AD 
2000. 
 

• Workers and self-employed persons, and job seekers (Article 14(4)) 
 
Article 14(4) provides that an expulsion order may not be adopted against Union citizens or their 
family members if the Union citizens are workers or self-employed persons or if the Union citizens 
entered the territory of the host Member State in order to seek employment. In this case, the Union 
citizens and their family members may not be expelled for as long as the Union citizens can provide 
evidence that they are continuing to seek employment and that they have a genuine chance of being 
employed. This provision has been correctly implemented into the Aliens Decree (Article 8.16 para 2 
sub a AD 2000).  
 
(d) Article 15.2 – expiry of document not a ground for expulsion 
 
The second paragraph of Article 15 states that expiry of the identity card or passport on the basis of 
which the person concerned entered the host Member State and was issued with a registration 
certificate or residence card shall not constitute a ground for expulsion from the host Member State. 
This paragraph has been correctly transposed into Dutch law. The grounds for legal residence of an 
alien are listed in Article 61 and Article 8 of the Aliens Act 2000. Expiry of a travel document is not 
one of the grounds that will lead to an obligation to leave the Netherlands. This will not, therefore, 
lead to expulsion. 
 
Furthermore, Article 15(3) of the Directive states that the host Member State may not impose a ban on 
entry in the context of an expulsion to which paragraph 1 applies. According to Dutch law, a person 
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may be banned from entering only if he or she has been declared to be an undesirable alien. This 
declaration can only be done by the Minister on the grounds laid down in Article 67 of the Aliens Act 
2000, namely on grounds related to public security and public order.  
 

2.4 Right of permanent residence 
 

2.4.1 General rule for Union citizens and their family members (Article 16: 
Eligibility) 

 
Article 16(1)-(2) provides that Union citizens (and their family members) who have resided legally for 
a continuous period of five years in the host Member State shall have the right of permanent residence 
there. This right shall not be subject to the conditions provided for in Chapter III. This provision has 
been transposed by Article 8.17, paragraph 1, sub a and b of the Aliens Decree 2000. 
 
This last sentence of Article 16(1) has not been transposed into Dutch law. However, this requirement 
can be said to follow implicitly from the Dutch provision. First of all, a foreign national who has had 
lawful residence in the Netherlands for an uninterrupted period of five years will have permanent right 
of residence in the Netherlands. “Lawful residence for a period of five years” implies that all the 
conditions for staying for such a period in the host Member State have been fulfilled. If this were not 
the case, then the concept of “legally residing” would be empty and devoid of its meaning. 
Furthermore, the authorities of the host Member State determine whether the EU citizen lives up to the 
legal conditions of residing there during those first five years. It is the national authorities that take 
decisions on the possible consequences of not meeting these conditions, of course in accordance with 
the transposed provisions of the Directive. Therefore, when a foreign national has resided legally for a 
continuous period of five years, it is impossible to subject the decision of granting the status of 
permanent resident to the conditions related to the status of resident, such as the possibility of 
becoming an unreasonable burden on the social assistance system.  
 
Article 16(2) makes the same provision in respect of family members and is transposed correctly in 
Article 8.17 para 1 sub b of the Aliens Decree.  
 
• Continuity of residence (Article 16(3)) 
 
Article 16(3) provides for situations in which the continuity of residence will not be affected through 
temporary absences. These are also stated in Article 8.17 para 2 of the Aliens Decree. The Dutch 
provision does not explicitly state the examples given of important reasons for an absence of a 
maximum of 12 consecutive months as mentioned in the Directive (pregnancy and childbirth, serious 
illness, study or vocational training), except for one (the posting in another country). The provision 
does mention “compelling reasons”. The examples given in the Directive can all be considered as 
“compelling reasons” within the meaning of the Dutch provision, however not enough legal certainty 
can be derived from this general provision since most of the examples mentioned in the Directive are 
lacking in the Dutch legislation.  
 

2.4.2 Acquisition of the right of permanent residence for workers/self employed 
person and their family members (Article 17)  

 
Article 17(1) provides that the right of permanent residence may be enjoyed under certain conditions 
before the completion of the five year period by certain categories of persons like pensioners or 
workers taking early retirement. This provision has been correctly transposed in Article 8.17 of the 
Dutch Aliens Decree 2000. Dutch law grants the right to an old-age pension at the age of 65.  
 
Article 17(1) also envisages that for the purposes of entitlement to the rights referred to in points (a) 
and (b), periods of employment spent in the Member State in which the person concerned is working 
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shall be regarded as having been spent in the host Member State. In Dutch law, the transposition of 
this paragraph also extends to point (c) of the Directive. 
 
In line with Article 17(2), (3) and (4) of the Directive, family members of workers or self-employed 
persons can acquire a right of residence under Articles 8.17 para 6 (spouses and registered partners) 
and 7 sub a and b (all family members) AD 2000.  
 

2.4.3 Acquisition of the right of permanent residence by family members  who 
are not nationals of a MS and retained their right of residence (Article 18) 

 
Article 18 deals with family members of EU citizens who retain a right of residence under Article 
12(2) or Article 13(2). This provision has been transposed by Article 8.17 of the Aliens Decree 2000. 
 

2.4.4 Documents certifying permanent residence for Union citizens (Article 19) 
 
Article 19 deals with the permanent residence certificate for Union citizens. This has been adequately 
transposed into Dutch law. Article 8.19 of the Aliens Decree provides furthermore that a model of the 
residence document shall be laid down by ministerial regulation. The model seems to be the one 
referred to in Article 3.2 para 1 sub c and Annex 7e AR 2000. These provisions do not mention 
specifically that it concerns permanent residence. Also note that the 2000 model shown states “Bij 
beroep op publieke middelen vervalt het verblijfsrecht” (“When social benefits are demanded that 
right to reside comes to an end”) – a stipulation not in line with Dutch law and the Directive. 
Information obtained by telephone from the IND helpdesk stated that in practice, another document is 
issued nowadays, a model of 2006, on which the stipulation on social benefits does not appear 
anymore. It seems that still, the words “permanent residence” do not occur on the document, however. 
Annex 7e contains a picture of the document (the picture is attached at the end of the ToC), but as 
already explained this 2001 model has been replaced by a new 2006 model according to the IND 
helpdesk. 
 
An application form is available from  the IND website in Dutch and in English; the latter can be 
found at http://www.ind.nl/nl/Images/8004_ENG_tcm5-173915.pdf. On that form, it is stated: “By law 
the IND can, in principle, take six months to make a decision.” Note that on the Dutch form, the same 
is stated in this respect. The form’s statement seems incorrect, since Article 8.19 AA declares that 
Article 25 of the same act does not apply; thus, the possibility to decide within 6 months as is 
regulated there does not apply, and instead the document needs to be issued as soon as possible, in line 
with the Directive. The helpdesk of the IND informed the expert that the decision takes 3 to 6 months 
in practice which can mean that in practice, the Netherlands is not implementing this correctly. An 
acquaintance of the expert received his card within a couple of weeks, however. 
 
Note that the application form can be used by EU citizens, but also by their family members, although 
the document itself according to the IND helpdesk has been a different one since 2006. 
  

2.4.5 Permanent residence card for family members who are not nationals of a 
MS (Article 20) 

 
Article 20 similarly provides for the permanent residence certificate for family members who are not 
Union citizens.  
 
• Permanent residence card 
 
This has been transposed by means of the Aliens Act 2000. Article 8(e) of this Act provides that an 
alien is lawfully residing in the Netherlands only as a Community citizen as long as this citizen is 
resident on the grounds of an arrangement under the Treaty establishing the European Community or 
the Treaty establishing the EEA.  
 

http://www.ind.nl/nl/Images/8004_ENG_tcm5-173915.pdf
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Community citizens are defined in the Aliens Act as EU nationals and their family members who are 
entitled to enter and reside in a Member State under an order adopted on the basis of the EC Treaty. 
These family members reside lawfully in the Netherlands. Family members from third countries are to 
be provided with a document or written statement which demonstrates the lawful residence. A 
lawfully residing alien shall be granted a residence document within six months after receiving the 
application. However, the Dutch provisions do not prescribe that the permanent residence document is 
automatically renewed every 10 years. Therefore, the transposition is incomplete in this respect.  
 
• Sanctions 
 
Article 20(2) states that failure to comply with the requirement to apply for a permanent residence card 
may render the person concerned liable to proportionate and non-discriminatory sanctions. No such 
sanctions have been identified in Dutch law.  
 
• Interruptions in residence 
 
Article 20(3) envisages that interruption in residence not exceeding two consecutive years shall not 
affect the validity of the permanent residence card. This has been transposed in the following way by 
Article 8.18 AD 2000:  
 

“A right to reside can only be ended: 
a. when an interruption in the residence in the Netherlands exceeds two consecutive years.”  

 
This seems an incorrect transposition of the provision. In the Directive, the validity of the permanent 
residence card can be affected by an interruption in residence of more than two consecutive years, 
whereas in the Dutch provision the right to reside is affected. 
 

2.4.6 Continuity of residence (Article 21) 
 
Article 21 provides that continuity of residence may be proven by any means of proof. In Dutch law, 
this follows from the rules of proof in administrative law. Dutch administrative law is based on the 
system of free gathering of evidence. No provisions exist that specifically deal with the evidence 
gathering. Thus, no specific transposition provisions are needed.  
 
The second sentence provides that continuity of residence is broken by any expulsion decision duly 
enforced against the person concerned. According to the Dutch legislator, under the system of the 
Dutch Aliens Act, the concept of “termination of the lawful residence” equals to “expulsion decision” 
in EC law, but no evidence for this claim was identified.  
 

2.5 Common provisions (Articles 22-26) 
 

2.5.1 Territorial scope (Article 22) 
 
Article 22 provides that the territorial scope of the Directive is the whole of the Member State and that 
restrictions on movement may only be imposed where the same restrictions apply to nationals of the 
Member State itself. This provision has been adequately transposed in the Aliens Acts, which provides 
in Articles 8 and 56 para 1(b) AA 2000 that wherever Community law prescribes that EU / EEA / 
Swiss aliens and their family can lawfully reside in the Netherlands, they can do so without territorial 
restrictions.   
 
Article 22 also states that Member States may impose territorial restrictions on the right of residence 
and the right of permanent residence only where the same restrictions apply to their own nationals. In 
Dutch law, the freedom of movement of aliens can be limited, but not where it concerns EU citizens 
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from other EU countries (and EEA and Switzerland) and their family members, as Article 56 para 1(b) 
AA 2000 makes clear.   
 

2.5.2 Right to take up employment by family members (Article 23) 
 
Article 23 provides a right for family members who have the right of residence to take up 
employment. This is adequately transposed by Dutch law. Article 3 of the Foreign Nationals 
(Employment) Act provides that no employment permit can be required from aliens who are entitled 
to work without restrictions under EC law. In an Annex to the Act it is explained that this concerns in 
particular citizens of a Member State of the EEC or their family members to which Article 11 of 
Regulation (EEC) nr. 1612/68 applies. That provision was repealed by the Directive, and therefore the 
Act should have been amended in this respect where a provision of dynamic implementation is absent. 
In practice it can however be assumed that the main rule applies and suffices to ensure that aliens are 
entitled to take up employment or self employment in the Netherlands.  
 

2.5.3 Equal treatment (Article 24) 
 
Article 24 provides for the principle of equal treatment. This provision has been effectively transposed 
into Article 11 of the Aliens Act 2000. From a technical point of view notice could be taken of the fact 
that the derogation from the principle of equal treatment as provided for in paragraph 2 of this article 
of the Directive has been referred to directly in the Dutch transposing provision. This, in itself, is a 
derogation too, although from the applied transposition technique: Dutch law provides for the 
entitlement to social assistance where aliens legally residing in the Netherlands are concerned, with 
the exception of the cases referred to in Article 24(2) of Directive 2004/38. Therefore, the Netherlands 
has made use of this option given by the Directive and excludes provision of social assistance and 
benefits to person during the first three months of residence. This also implies that before the 
acquisition of the right of permanent residence, Dutch law should in principle not grant maintenance 
aid for studies or student loans to persons others than workers and self-employed persons, or persons 
that retained the status of worker and their family members. In this sense, where maintenance aid for 
studies is concerned, Dutch law provides that entitlement to benefits exists for aliens that need to be 
treated equally to Dutch nationals as a result of a decision of an international organisation like the EC. 
Article 24(2) of the Directive excludes entitlement to maintenance aid for studies in some cases, hence 
these persons will not be entitled to Dutch benefits. In both cases, Dutch law is in conformity with the 
Directive. Notice, however, that Dutch legislation has not correctly transposed Article 7(3) as retention 
of the status of worker. 
 

2.5.4 General provisions concerning residence documents (Article 25) 
 
Article 25 concerns residence documents. The first paragraph of this Article has not been transposed 
into Dutch law. However, the various acts dealing with different specific subject areas, for example 
vocational training, social benefits and the like, do not mention a residence document as a condition 
for exercising a right. No cases violating this provision of the Directive could be identified. However, 
notice that in an IND brochure it is mentioned that cards are needed in order to make us of municipal 
services etc. 
 
With regard to the second paragraph, which provides that all documents shall be issued free of charge 
or for a charge not exceeding that imposed on nationals for the issuing of similar documents, it can be 
said that the alien is to pay the sum of EUR 30. Dutch nationals have to pay more than EUR 30 for 
their identity cards. Some documents are issued for free, according to an IND brochure, notably the 
registration certificate. 
 

2.5.5 Checks (Article 26) 
 
Article 26 provides that Member States may perform checks to ensure that beneficiaries of the 
Directive carry their residence cards in the same way as nationals carry their identity card. The Dutch 
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Compulsory Identification Act (CIA) in Articles 1 and 2 envisages a number of situations in which an 
identity card or passport needs to be presented (for instance when using pubic transport without being 
in the possession of a ticket, when becoming employed etc). This obligation exists for Dutch citizens 
and aliens of fourteen years or older. Criminal sanctions for non-compliance with the obligations 
provided for by the CIA apply equally to Dutch and foreign nationals. This is laid down in Article 
447e of the Criminal Code. The sanction applicable in present case is a category 2 fine; the maximum 
amount to be paid in this category is € 3700.   
 

2.6 Restrictions on the right of entry and residence on grounds of public policy, 
public security and public health 

 
2.6.1 General principles (Article 27) 

 
Article 27(1) provides that Member States may restrict the freedom of movement and residence of 
Union citizens and their family members on grounds of public policy, public security or public health. 
 
The Dutch Aliens Decree allows for the denial of entry of aliens on grounds of public policy or public 
security or public health when the personal conduct of the alien forms a genuine, present and 
sufficiently serious threat affecting one of the fundamental interests of society under Article 8.8, 
paragraph 1, of the Aliens Decree 2000. Furthermore, lawful residence may be refused or 
terminated for reasons of public policy or public security. Again, the personal conduct of the foreign 
national must form a current, real and serious threat to the fundamental interests of society according 
to Article 67 Aliens Act 2000. The first part of Article 27 has therefore been transposed adequately.  
 
As far as the second sentence of Article 27 is concerned, stating that “these grounds shall not be 
invoked to serve economic ends”, it must be said that this has not been transposed into national law. 
However, when looking at the relevant Dutch provisions, it seems unlikely and even impossible in 
practice that the Minister may be able to restrict the freedom of movement and residence to serve 
economic ends, notably because the grounds set out in Dutch law are all aimed at non-economic 
issues.  
 
What may be considered under Dutch law as public policy and public security grounds that may lead 
to expulsion is not explained in the legislation, nor in the AC. From a letter of the Dutch Minister of 
Aliens affairs and Integration dated 30 September 2005 (TK 19 637, nr. 971) it was stated that being a 
member of or participating to activities of an organisation, the activities of which have been identified 
as a threat to society by a Member State of the EU, the EEA or by Switzerland can be a ground for 
expulsion. For an example of a case in which this provision and the next one from the Directive are 
discussed by the Dutch Council of State, see the discussion of Article 28 below. 
 
When deciding whether an alien forms a genuine, present and sufficiently serious threat affecting one 
of the fundamental interests of society, Dutch law requires that this should be based on the personal 
conduct of the individual. The only difference with the second paragraph of the Directive is that the 
word “exclusively” has not been added in the Dutch provision. However, the wording of the Dutch 
provision does not seem to allow for other factors on which the threat of the alien could be based. 
Therefore, the transposition has not been considered complete.  
 
Furthermore, Dutch law requires that decisions are justified and proportionate. The administrative 
authority has to weigh the interests directly involved and the adverse consequences of an order for one 
or more interested parties may not be disproportionate to the purposes to be served by the order.  
 
However, one aspect that has not been transposed into Dutch law is the requirement laid down in the 
Directive that “previous criminal convictions shall not in themselves constitute grounds for taking 
such measures.” Also, the requirement that “justifications that are isolated from the particulars of the 
case or that rely on considerations of general prevention shall not be accepted” has not been 
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transposed. Since this sentence seems to serve as a guarantee that only the personal conduct of the 
individual should be taken into account, the Dutch transposition of this Article is probably incomplete 
on this point. The same can be said about the last sentence of 27(3): “such enquiries shall not be made 
as a matter of routine.” This prohibition has not been transposed into Dutch law. The deadlines in case 
the Netherlands is asked are not transposed either.  
 
Article 27.4 has been transposed correctly.  
 

2.6.2 Protection against expulsion (Article 28) 
 
Article 28 provides for a number of considerations to be taken into account before making expulsion 
decisions. Most of these considerations have been adequately transposed by Dutch law. However, 
Article 28(1) has not been transposed.  
 
This paragraph lists factors (“considerations”) which may be taken into account when making an 
expulsion decision. The Dutch General Administrative Law Act is applicable, which states that the 
administrative authority shall gather the necessary information concerning the relevant facts and the 
interests to be weighed, when preparing an order. It shall also weigh the interests directly involved and 
the adverse consequences of an order for the interested parties which may not be disproportionate to 
the purposes to be served by the order (Articles 3:2 and 3:4 GALA respectively). Furthermore, 
Article 8 of the European Convention for the Protection of Human Rights is of relevance. However, 
these general provisions are no guarantee that all the aspects mentioned in paragraph one of Article 28 
are actually taken into account. What is more, from the Dutch legislation it is not clear in advance 
which considerations need to be taken into account, so transparency and legal certainty are lacking. 
Because of this, the transposition should be considered as too global and incomplete. Note that the this 
was also pointed out by the Dutch Council of State (in its function as advisor to the government and 
not in its judicial function) in its advice W03.06.0057/I of 17 March 2006 on the Draft Decree on 
amending the AD 2000 in order to implement Directive 2004/38 (published in Annex to the 
Staatscourant of 9 May 2006, nr. 90). The Council of State noted that given the fundamental character 
of the considerations referred to in Article 28.1 of the Directive, a mere referral to general provisions 
of GALA does not suffice. It advised the government to explicitly transpose the considerations to be 
taken into account in Article 8.22 AD 2000. This advice was not followed. 
 
The Aliens Decree 2000 is to be amended in order to enable and expand the possibilities to end the 
legal residence of aliens who committed crimes, according to plans announced already on 30 
September 2005.9 It is unclear when the amendments will be introduced. The Council of State 
presented its advice on 21 November 2006; in the reaction to the State Secretary it was announced that 
following this advice the effectiveness of the present and proposed new rules will be investigated. The 
results of this investigation are expected by the end of 2008. The draft decree and the explanatory 
memorandum10 claim that the new rules are not applicable to EU citizens and their family members, in 
line with the advice of the Council of State on this matter. Nevertheless, the State Secretary of Justice 
did announce on 13 August 2007 that a pilot has started aimed at declaring EU citizens undesirable 
and extradite them if they frequently and often cause nuisance and repeatedly commit violent crimes. 
The cumulative effect of crimes and causing nuisance can be interpreted as an actual (taking repeat 
offences into account) sufficiently serious threat to the fundamental interests of society (feeling of 
safety).11 The feeling of safety is thus one example which the State Secretary considers to be one of 
the fundamental interests of society. In a letter answering questions by MPs, the State Secretary 

                                                 
9 Letter from the Minister for Aliens Affairs and Integration of 20 September 2005, TK 2005-2006, 19 637, nr. 
971. 
10 Ontwerpbesluit houdende wijziging van het Vreemdelingenbesluit 2000 onder meer i.v.m. de aanscherping 
van de regels inzake verblijfsbeëindiging wegens openbare orde, Bijvoegsel Staatscourant 11 December 2007, 
nr. 240. 
11 Letter of the State Secretary of Justice of 13 August 2008, TK 19 637, nr. 1168, p. 4. 
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explained that the pilot intends to get a clearer view on the boundaries of the protection that Directive 
2004/38 offers against expulsion with the help of concrete (court) cases.12 
 
In a case decided on 16 July 2008 given by the District Court The Hague, residing in Groningen, a 
French citizen was declared an undesirable alien and his right to reside was terminated because he had 
been dealing in cocaine for a considerable period of time, had almost 30 kilos of cocaine in his 
possession (facts for which he was convicted to a prison sentence of six years in 2003 and 2004) and a 
large sum of money for which he did not have a legally valid explanation. The man might very well 
continue his illegal activities according to the authorities. He had been in prison after his conviction 
but did not return from a temporary release on parole in 2006 so was a fugitive from that moment 
onwards; after that, the expulsion order was issued. All of this was sufficient to show that his personal 
conduct formed a threat to public policy and a genuine, present and sufficiently serious threat affecting 
one of the fundamental interests of society. Thus, it was legal to take an expulsion decision taking the 
Article 28(1) considerations into account according to the Dutch court. The court did not investigate 
the complaints with regard to the expulsion order allowing only for a period of 24 hours to leave the 
country rather than a period of not less than a month unless a duly substantiated case of urgency was at 
hand (Article 30.3 Directive), assuming that there was no need to do so after having found that the 
expulsion order was valid and because there was no request for an application for an interim order to 
suspend enforcement of the expulsion decision.  
 

2.6.3 Public health (Article 29) 
 
Article 29 provides for a definition of public health, listing the sorts of diseases that may justify 
invoking public health grounds. Article 29.3 allows for a medical test of a newly arrived person where 
there are serious indications that it is necessary. This provision has been transposed correctly, except 
for the last sentence, stating that “such medical examinations may not be required as a matter of 
routine”. However, the first part of this provision has been literally transposed: “where there are 
serious indications that it is necessary.” This provision already stands in the way of routine 
investigations.  
 
Note that there exists an obligation to take a tuberculosis test for aliens wanting to stay in the 
Netherlands for over 3 months, but in principle an exception applies for EU/EEA/Swiss citizens and 
their family members. The exception only applies if the family member with a non-EU/EEA/Swiss 
nationality has already obtained lawful residence in another State that is party to the Treaty 
establishing the European Community or the Agreement on the European Economic Area or in 
Switzerland and who are moving from that State or Switzerland to the Netherlands. If they come 
directly from a third country, they thus are obliged to take the test. As for the nationals of the 
Netherlands themselves, they are tested if a case of tuberculosis is found in their surroundings. 
 

2.6.4 Expulsion as a penalty or legal consequence (Article 33) 
 
Article 33 provides that an expulsion order cannot be issued as a penalty or a legal consequence of a 
custodial penalty, unless public health, security or policy grounds are met. This provision has been 
adequately transposed into Dutch law. In fact, this requirement already follows from the system of 
principal penalties (four) and additional penalties (three) provided for in Article 9 of the Criminal 
Code. Expulsion is not provided for in this system of penalties. Note that the Criminal Code itself does 
not foresee expulsion orders; hence, expulsions can only be based on the provisions implementing 
Articles 27, 28 and 29 of the Directive. 
 
The second paragraph of Article 33 has been transposed in an almost literal way in Article 8.22 para 6 
of the Aliens Decree. The Dutch transposition adds public health to public policy and public security. 
 

                                                 
12 Letter of 7 December 2007, TK 2007-2008, Aanhangsel van de Handelingen, 844, p. 1805. 
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2.7 Procedural safeguards against decisions restricting free movement (Article 15, 
and Articles 30-31)  

 
Articles 15, 30 and 31 of the Directive envisage the procedural safeguards that apply to decisions that 
restrict the free movement of Union citizens and their family members on grounds other than public 
policy, public security or public health. Article 15 makes reference to Articles 30 and 31 of the 
Directive. Articles 30 and 31 shall apply by analogy to all these decisions.  
 

2.7.1 Notifications of the decisions (Article 30) 
 
Article 30(1) provides that the persons concerned shall be notified in writing of any decision taken 
under Article 27(1), in such a way that they are able to comprehend its content and the implications for 
them. From this provision, the notification itself should include the decision and that this notification 
should state the decision in a comprehensible way. This provision does not, therefore, lay down 
requirements for the decision itself.  
 
Notification of decisions is regulated in Dutch law by the General Administrative Law Act (Articles 
1:3 and 3:41 GALA). The way in which decisions taken under the Dutch Aliens Decree (in which 
Article 27 of the Directive has been transposed) should be notified, is therefore subject to the relevant 
provisions of the General Administrative Law Act. Under Dutch law, the decision of the Minister is a 
decision of an administrative authority constituting a public act because it has legal consequences for 
those whose freedom of movement and residence are to be restricted. More specifically, the decision is 
an administrative decision, which is an order that is not of a general nature, including rejection of an 
application for such an order. It follows from this General Administrative Law Act that only written 
decisions can be objected against and contested in the Dutch court. Since it follows from section 8.24 
of the Dutch Aliens Decree that the decision can in principle be contested in the Dutch court, it can be 
concluded that the decision must be a written decision in the sense of the General Administrative Law 
Act. The fact that when GALA talks about ‘motivating’ the decision this needs to be done in writing 
was confirmed in at least one Dutch case (CRvB 27 June 1997, AB 1997, 377). Therefore, there is no 
need to state literally in the Aliens Decree that the decision should be in writing. This also follows 
from the fact that orders which are addressed to one or more interested parties shall be notified by 
being sent or issued to these, including the applicant.  
 
Furthermore, no specific provision has been taken regarding the “comprehension of its content”. 
However, the General Administrative Law Act requires that every decision should be conveyed in an 
appropriate way (Article 3:46). This general principle of proper administration does also require a 
decision to be logical and comprehensible. These principles have been developed over time by means 
of the Dutch jurisprudence. GALA provisions form a codification of these principles, hence it is not 
necessary any more to check case law on the question of which principle to apply in Dutch 
administrative law: if the principles are laid down in GALA, they are binding on Dutch authorities. 
 
Article 30(2) requires that the persons concerned be informed precisely and in full of the public policy, 
security or health grounds on which the decision is taken. The General Administrative Law Act 
obliges the administrative authority to state the reasons for its decision. From the Dutch jurisprudence, 
it follows that the reasons must be stated in a precise and complete way, in order for the persons 
concerned to understand why a specific decision was adopted. If the reasons for the decision are 
related to public policy, security or health, this must therefore be mentioned and elaborated on by the 
administrative authority.13  
 
Article 30(3) requires that the notification shall specify the court or administrative authority with 
which the person concerned may lodge an appeal, the time limit for appeal and, where applicable, the 
time allowed for the person to leave the territory of the Member State. As has been stated above, the 
                                                 
13 This was decided for instance in cases such as CBB, AB 1985, 529 and ARRS 3 November 1980, AB 1981, 
188. 
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decision is an administrative decision in the sense of the General Administrative Law Act. Such a 
decision can, following section 8.24 of the Aliens Decree, be contested in the Dutch court. In line with 
the General Administrative Law Act, the fact that a decision can be contested needs to be stated when 
notifying and giving the notification of the decision (Article 3:45 paragraph 1 of the General 
Administrative Law Act). Furthermore, at the same time it shall be stated by whom, within what time 
limit and with which authority an objection may be made or an appeal may be lodged (Article 3:45 
(2)). As for the time allowed to leave the territory, Dutch law provides for the same time limit as the 
Directive does in Article 30(3), namely four weeks. Note that in one case discussed above under 2.6.2, 
an expulsion order was issued with only 24 hours to leave the country against a fugitive convicted of 
several crimes related to cocaine trade and possession; the legality of this short time limit was not 
investigated by the Dutch court despite a complaint by the legal representative of the fugitive.     
 

2.7.2 Procedural safeguards  under Article 31 
 
The procedural safeguards of Article 31 have been transposed in an effective and appropriate way into 
Dutch law. The persons concerned should have access to judicial redress procedures to appeal against 
or seek review of any decision taken against them on the grounds of public policy, public security or 
public health. This judicial protection is guaranteed in the General Administrative Law Act in 
conjunction with the Aliens Act 2000. The Aliens Act declares the district Court of The Hague as the 
competent court to hear applications for judicial review of decisions given on the basis of this Act. As 
stated above, decisions are administrative decisions that are open for administrative review along the 
general rules laid down in the General Administrative Law Act, and taking into account the specific 
rules or exceptions in specific acts, such as the Aliens Act 2000.  
 
Article 31(2) has been transposed in Article 8.24 paragraph 1 of the Aliens Decree 2000, whereby the 
Dutch transposition closely follows the text of the Directive. The Dutch provision allows foreign 
nationals who have applied to the judge in interlocutory proceedings for a preliminary injunction to 
stay in the Netherlands, until a decision has been reached, except in those cases that are also 
mentioned in the Directive. 
 
Article 31(3) requires that the redress procedures shall allow for an examination of the legality of the 
decision as well as the facts and circumstances on which the proposed measure is based. Under Dutch 
administrative law, when making an order the administrative authority shall weigh the interests 
directly involved in so far as no limitation on this duty derives from a statutory regulation or the nature 
of the power being exercised. The adverse consequences of an order for one or more interested parties 
may not be disproportionate to the purposes to be served by the order. Furthermore, a judge is entitled 
to investigate whether the decision is legal, and this investigation includes whether the decision is 
proportionate. The judge will look at whether the decision is based on the facts and at the 
circumstances of the case.  
 
Article 31(4) has been transposed almost literally in Article 8.24 paragraph 2 of the Aliens Decree 
2000.  
 

2.7.3 Exclusion orders (Article 32) 
 
Article 32 of the Directive deals with the duration of exclusion orders. The transposition of this 
provision can be found in the General Administrative Law Act and the Aliens Decree. The General 
Administrative Law Act requires in Article 6:6 paragraph 3 that when applying for a decision, the 
party submitting the application should provide sufficient information necessary for making a 
decision.  
 
The Aliens Decree specifies this general provision for information in case of a decision to lift the 
exclusion of persons on grounds of public policy or public security. These specifications encompass a 
declaration that the alien did not commit any crimes and that no penal prosecution took place against 
him. These conditions can establish that there has been a material change in the circumstances which 
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justified the decision ordering their exclusion. Other arguments can also be put forward to establish 
that there has been a material change (above and beyond what is listed), since the Dutch provision 
states that the prescribed list of details that the applicant should submit are qualified by the words “at 
least”. Furthermore, the request to lift the order declaring a person an undesirable alien may be made 
after a reasonable period of time has elapsed since expulsion for reasons of public policy or public 
security or if the expulsion was made at least three years prior to the request. This provision is in 
accordance with the three-year time limit as stated in paragraph one of Article 32 of the Directive. 
There is a literal transposition into Dutch law of the requirement that the Member State concerned 
shall reach a decision on this application within six months of its submission.  
 
However, one could wonder why the second paragraph of Article 32 has not been transposed into 
Dutch law. It provides that the above mentioned persons who submitted an application shall have no 
right of entry into the territory of the Member State while their application is being considered. This 
provision does not preclude the Member State concerned to give the applicant (temporarily) that right, 
for example to enable him/her to explain his/her case personally to the authorities. 
  

2.8 Final provisions (Chapter VII) 
 

2.8.1 Publicity (Article 34) 
 
This provision has not been transposed and no campaigns or general publicity were identified. 
Looking for information on this specific subject matter provided or distributed by the Dutch 
government through the internet, nothing could be found bar one exception: on the website of the 
Ministry of Foreign Affairs.14 Specific information and some brochures is available at www.ind.nl as 
well. 
 

2.8.2 Abuse of rights (Article 35) 
 
Article 35 provides: 
 
 Member States may adopt the necessary measures to refuse, terminate or withdraw any right 
 conferred by this Directive in the case of abuse of rights or fraud, such as marriages of 
 convenience. Any such measure shall be proportionate and subject to the procedural 
 safeguards provided for in Articles 30 and 31. 
 
This provision has been transposed in the Aliens Decree, Article 8.25: 
 
 Our Minister may terminate the legal residence, if the alien provided false information or 
 withheld information that would have led to a refusal of entry or stay.  
 
Only in cases where false or withheld information would have led to a refusal of entry or stay, the 
Minister may terminate the legal residence. This provision falls within the possibilities given by 
Article 35 of the Directive. Although it is not explicitly stated in the Dutch provision that such a 
measure should be proportionate, the fact that the false/withheld information would have led to a 
refusal of entry or stay, and the fact that the Minister is in such a case not obliged to terminate the 
legal residence, allows the Minister to balance interests and take into account the principle of 
proportionality. The Aliens Circular 2000 (B/7.1) explains that lawful residence can be ended when 
the alien provided incorrect details or withheld information, when this information would have 
resulted in a refusal to have the alien enter or reside (Article 8.25 AD 2000), and that it concerns 
measures against abuse of rights or fraud, for instance marriages of convenience. The AC also 
explains that measures must be proportionate in accordance with Article 3:4 Awb. 
 
                                                 
14 http://www.minbuza.nl/nl/europesesamenwerking/EU,akkoord-van-schengen/Vrij-personenverkeer.html. 
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This provision can thus also include the possibility to act against marriages of convenience.   
 

2.8.3 Sanctions (Article 36) 
 
Article 36 requires Member States to lay down sanctions for breach of offences of national rules 
adopted for the implementation of the Directive. These sanctions shall be effective and proportionate. 
Depending on the kind of infringement, the Aliens Act 2000 provides for several sanctions, ranging 
from detention (not exceeding either one or six months) and fines (either a category 2 fine, which is a 
maximum penalty of EUR 3700, or a category 4 fine, which is maximum penalty of EUR 18500, as 
from 1 January 2008). In some instances, punishments are lower if a Community citizen is concerned. 
Community citizens are however widely defined in the Aliens Act, meaning not only citizens of the 
Member States of the European Union, but also, among others, their third-country national family 
members who have a right to entry and residence, and citizens from the EEA and Switzerland (see 
Article 1 sub e Aliens Act 2000).   
 

2.8.4 More favourable provisions (Article 37) 
 
This provision has not been transposed.  
 

2.8.5 Transposition (Article 40) 
 
The Directive was transposed into Dutch law on 29 April 2006, for the most part; only some measures 
that should have been adopted (such as models of application forms) were not adopted up to the day of 
finalising this study.  
 
The preambles of the acts that are transposing the provisions of the Directive contain reference to the 
Directive. Furthermore, I am not aware of any provisions in Dutch law in the field covered by this 
Directive that have not been communicated to the Commission.  
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ANNEX II:  List of relevant national legislation and administrative acts 
 

1. Aliens Act (Vreemdelingenwet) 2000 
2. Aliens Decree (Vreemdelingenbesluit) 2000  
3. Aliens Regulations (Voorschrift Vreemdelingen) 2000 
4. Aliens Circular (Vreemdelingencirculaire) 
5. Compulsory Identification Act (Wet op de identificatieplicht)  
6. Constitution of the Kingdom of the Netherlands (Grondwet voor het Koninkrijk der Nederlanden)  
7. Consular Fees Regulations (Regeling op de consulaire tarieven)  
8. Criminal Code (Wetboek van Strafrecht)  
9. Equal Treatment Act (Algemene wet gelijke behandeling)  
10. Fees and Educational Expenses (Allowances) Act (Wet tegemoetkoming onderwijsbijdrage en schoolkosten) 
11. Foreign Nationals Employment Act (Wet arbeid vreemdelingen)  
12. General Administrative Law Act (Algemene wet bestuursrecht)  
13. Implementation and Delegation Decree, Annex to the Foreign Nationals Employment Act (Delegatie- en 

Uitvoeringsbesluit Wet arbeid vreemdelingen)  
14. Passport Act (Paspoortwet)  
15. Registered Partnership (Conflict of Laws) Act (Wet conflictenrecht geregistreerd partnerschap)  
16. Student Finance Act (Wet studiefinanciering)  
17. Work and Social Assistance Act (Wet werk en bijstand)  

 
 

http://www.asser.nl/eurlaw/documents/cms_eurlaw_id88_1_Vreemdelingenwet.doc
http://www.asser.nl/eurlaw/documents/cms_eurlaw_id90_2_Vreemdelingenbesluit.doc
http://www.asser.nl/eurlaw/documents/cms_eurlaw_id91_3_Voorschrift-Vreemdelingen.doc
http://www.asser.nl/eurlaw/documents/cms_eurlaw_id92_4_Vreemdelingencirculaire.doc
http://www.asser.nl/eurlaw/documents/cms_eurlaw_id93_5_Wet-op-de-identificatieplicht.doc
http://www.asser.nl/eurlaw/documents/cms_eurlaw_id94_1_Grondwet.doc
http://www.asser.nl/eurlaw/documents/cms_eurlaw_id95_2_Regeling-op-de-consulaire-tarieven.doc
http://www.asser.nl/eurlaw/documents/cms_eurlaw_id96_3_Wetboek-van-Strafrecht.doc
http://www.asser.nl/eurlaw/documents/cms_eurlaw_id97_4_Algemene-wet-gelijke-behandeling.doc
http://www.asser.nl/eurlaw/documents/cms_eurlaw_id98_5_Wet-tegemoetkoming-onderwijsbijdrage.doc
http://www.asser.nl/eurlaw/documents/cms_eurlaw_id99_1_Wet-arbeid-vreemdelingen.doc
http://www.asser.nl/eurlaw/documents/cms_eurlaw_id100_2_Algemene-wet-bestuursrecht.doc
http://www.asser.nl/eurlaw/documents/cms_eurlaw_id101_3_Delegatie-en-uitvoeringsbesluit-Wet.doc
http://www.asser.nl/eurlaw/documents/cms_eurlaw_id102_4_Paspoortwet.doc
http://www.asser.nl/eurlaw/documents/cms_eurlaw_id103_5_Wet-conflictenrecht-geregistreerd-partn.doc
http://www.asser.nl/eurlaw/documents/cms_eurlaw_id104_1_Wet-studiefinanciering-2000.doc
http://www.asser.nl/eurlaw/documents/cms_eurlaw_id105_2_Invoeringswet-Wet-werk-en-bijstand.doc
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Annex III: Selected national case law 
 
Note: the full text of the cases can be accessed at www.rechtspraak.nl. 
 
I) JV 2007/222 
Administrative law division of the Council of State 21 March 2007, 
200605503/1;LJN BA1807 
 
Appellant – who tries to receive a permit to reside in the Netherlands - is no Community citizen. The 
fact that she is married in 2003 to a Dutch husband does not change this, unless he exercises a right to 
stay based on Community law. The fact that the couple stayed in France for a month in 2004 does not 
help in securing a title to reside for a long period or to be exempted as a Community citizen ex art. 17, 
para 1. sub b. Her husband had a right to reside in France ex art. 6, para 1 of Dir. 2004/38. She derived 
her right from para 2 of the same provision. She did apply for a residence permit in France, but a 
decision was not taken because she did not respond to invitations of the French authorities. 
 
Comment 
The judgment is in line with Community law. In the Netherlands, appellant did not have rights derived 
from EC law. She might have had such rights in France, where she stayed with her Dutch husband for 
a short while. There, she could have claimed that she was a family member of an EU national residing 
outside his own country. 
 
II) JV 2007/15 
Administrative law division of the Council of State 13 November 2006, 
200607678/1  
 
Appellant complaints that his custody as an alien was not terminated  This would violate his right ex 
art. 5 para 4 Dir 2004/38 to be given every reasonable opportunity to obtain the necessary documents 
or have them brought to them within a reasonable period of time or to corroborate or prove by other 
means that he is covered by the right of free movement and residence. Appellant is married to a Dutch 
citizen, who resides in Spain as economically non-active EU citizen. The Council of State is of the 
opinion that this family relationship does not bring about a free movement right in the EU. The right 
ex art. 3 para 1 of the Directive and its transposing provision art. 8.7, lid 2 AA only applies to non-EU 
citizens that accompany or join them. Since his spouse resides in Spain these provisions do not apply. 
The State is not obliged to terminate the custody as an alien.  
 
Comment 
Appellant already applied for a permit to reside in Spain, but did not yet obtain one. Even if he would 
have a Spanish residence permit, he would still not automatically be entitled to free movement. This is 
in line with ECJ Case C-10/05 Van Mattern and Cikotic of 30 March 2006. 
 
 
III) JNVR 2007/99 
District court The Hague, ancillary Amsterdam, 6 April 2007. AWB 06/1681; 
LJN BA4413 
In this case the central question is the interpretation of the phrase “effective and genuine work”. This 
forms a condition for Union citizens and workers in order to receive a document from the State ex art. 
9, para 1 AA 2000 from which their legal right to reside shows. In line with the jurisprudence of the 
ECJ the court finds that:  
1. the question whether or not a person has effective and genuine work is a matter the national 

courts are to establish and evaluate based on the facts of the case (Case 139/85 Kempf of 3 June 
1986) 

http://www.rechtspraak.nl/


 

 

2. the court is to base itself on objective criteria and examine all circumstances that are related to the 
kind of work that is undertaken and the type of employment relationship (Case C-413/01 Ninni 
Orasche of 6 November 2003). 

 
The defendant (the Dutch State) did not take these issues into account, nor did it look further at the 
way in which the employment relationship of the appellant was filled in. The defendant claimed that 
applying indicators, such as working 40% of the usual total work time from Chapter B10/3.2.1 of the 
Aliens Circular 2000 (AC 2000) would suffice. The court finds that these indicators from the AC 2000 
should not have been considered to be cumulative conditions, as earlier Dutch jurisprudence shows 
(Afdeling Rechtspraak Council of State 6 May 1993,  case R02912240). The court therefore squashes 
the decision and orders the State to take a new decision, taking into account this judgment. 
 
Comment 
Art. 7, lid 1, sub a of Directive 2004/38 provides for a right to reside in another Member State for a 
period longer than three months to EU citizens who work there. A member state can demand that such 
persons register with the competent authorities. The Netherlands determined in Art. 9 AA 2000 that 
the Minister provides for such residence documents which show that there exists a legal residence. 
Art. 8 para 3 Dir. 2004/38 determines that besides a valid identity card or passport, Member States 
may only require a confirmation of engagement from the employer or a certificate of employment. The 
fact that the State took its decision comes as no surprise considering the way in which this provision of 
the Directive was transposed in the Netherlands. In Art. 9 para 5 AA 2000 it is laid down that the 
Minister will issue a ministerial decree in which it will be laid down which documents the alien needs 
to show. This assignment is repeated in Art. 8.12 para 5 of the Aliens Decree 2000. However, in the 
Aliens regulations 2000 (Voorschrift Vreemdelingen 2000) such provisions can not be found. And the 
AC 2000 is merely a circular and no binding law under Dutch law. The Court literally states: “chapter 
B10/3.2.1 of the AC 2000 merely mentions indicators, which the defendant uses in order to consider 
whether one is dealing with effective and genuine work. 
 
IV) JV 2007/191 
District court The Hague ancillary Amsterdam 8 March 2007, LJN BA0219 
Directive 2004/38 cannot be invoked if the (Maroccan) appellant is not an EU citizen and does not 
have a (family) relationship with an EU citizen. 
 
 
V) USZ 2007/15 
Central Appeals Tribunal 16 March 2007, LJN BA1063 
 
Appellant cannot prove that she has the status of a communitarian worker, an essential condition for 
receiving a study allowance in the Netherlands. The study chosen by the appellant cannot be 
considered to be related to the work tasks performed in the Netherland. Moreover, she gave up her job 
willingly, therefore she cannot be considered forced to re-qualification courses. Only in exceptional 
instances someone who willingly stopped working can still be considered a communitarian worker. In 
addition, the judge points at the paragraph 46 of the Bidar case: “However, Article 3 of Directive 
93/96 does not preclude a national of a Member State who, by virtue of Article 18 EC and Directive 
90/364, is lawfully resident in the territory of another Member State where he intends to start or pursue 
higher education from relying during that residence on the fundamental principle of equal treatment 
enshrined in the first paragraph of Article 12 EC.” The court therefore addresses the ECJ by referring 
several prejudicial questions. No ruling was given yet. 
 
Due to the fact that Directive 93/96 has been incorporated into Directive 2004/38/EC, the ruling of the 
ECJ will also be relevant to the manner of application of Directive 2004/38. 
 
 
VI) JNVR 2006/112, 
Rechtbank ’s-Gravenhage zp ’s-Hertogenbosch, 30 mei 2006 



 

 

AWB 06/23017 
 
Appellant invokes her right to obtain the requested travel documents within reasonable time limits 
based on art. 8.8 AD 2000, the Dutch provision implementing Art. 5 para 4 of Directive 2004/38/EC. 
Appellant sustains she is Italian, but she did not bring any document supporting this affirmation. The 
EC rules do not mandate the state to investigate on its own initiative this kind of situations. 
Nevertheless, the Dutch authorities have tried to obtain the necessary proof. The Italian authorities 
requested the appellant to provide data regarding the alleged Italian passport or other equivalent 
document. Their request was not answered by the appellant. On these grounds, the court ruled that the 
appellant was rightly detained, in expectation of expulsion from the Netherlands. The appeal is 
therefore rejected. 
 
Comment: 
The EC rules were correctly transposed into the Dutch national law and correctly applied. 
 
 
VI) JNVR 2007/221 
Voorzieningenrechter Rechtbank Middelburg 
LJN BB5134 
Appellant (of German and Polish nationality) challenges the decision of the municipal council to deny 
social security on the ground that she does not have a regular residency permit. She is a single mother 
living in the Netherlands since 2001. During this period she has regularly been employed, most 
recently between September 2005 and June 2006 when her son was born.  
 
Based on art.18 EC Treaty and Directive 2004/38, the ECJ decides that the appellant regularly resides 
in the Netherlands. The right of a Community citizen to reside in another member state derives from 
the EC Treaty, not from the residency document released by the national authorities. Therefore, the 
decision of the municipal council based solely on the residency permit requirement is incorrect. 
Moreover, in the present case, the appellant has the right to request social security, based on art. 24 
Directive 2004/38 and the correspondent article of the implementing national legislation (art. 11 para 2 
WBB, Wet werk en bijstand = Act Work and Social Benefits). In principle, a community citizen has 
the same rights as the citizens of the member state where s/he resides. Due to the duration of her stay 
in the Netherlands, as well as to the fact that she has been employed, the appellant does not fall under 
one of the limitations to the right to social security.  
 
Therefore, the appellant has in principle right to claim social security. 
 
 
VII) LJN BD7243 
Rechtbank ’s-Gravenhage, zittingsplaats Groningen (Distict Court The Hague, residing in Groningen), 
Awb 07/40215 
 
A French citizen was declared undesirable alien and his right to reside was terminated at the end of  
2006 and the first half of 2007. The court found this in line with EC law, notably with Article 27 and 
28 of Directive 2004/38, because the Frenchman had been dealing in cocaine for a considerable period 
of time (for over two years between 1 October 2000 and 13 February 2003), had almost 30 kilos of 
cocaine in his possession on 13 February 2003 (for which he was convicted to a prison sentence of six 
years in 2003 and 2004) and a sum of 390.020 euro for which he did not have a legally valid 
explanation and might very well continue his illegal activities. He had been in prison after his 
conviction but did not return from a temporary release on parole in 2006 so he was a fugitive from that 
moment onwards. All of this was sufficient to show that his personal conduct formed a threat to public 
policy and a genuine, present and sufficiently serious threat affecting one of the fundamental interests 
of society. It was also legal to take an expulsion decision taking the Article 28(1) considerations into 
account according to the Dutch court. 
 



 

 

 



 

 

Annex IV: Application forms 
 

1. IND registration for EU citizens (brochure and form) 
2. Proof of lawful residence (form, legal basis Article 3.29 AR 2000 and 

Annex 13, model ‘e’ of the AR 2000; note however that the form on the 
IND website of this name is not the same as the model in the AR 2000!) 

3. Long term residence EU citizens and family members (form) 
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