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EXECUTIVE SUMMARY  
 

1. Introduction  
 
Estonia is a unitary state. The Estonian legal system is based on the continental system. Legislative 
power is vested in the Riigikogu (Parliament). The Riigikogu passes laws and resolutions, elects the 
President of the Republic, ratifies and denounces international treaties. 
 
The Government of the Republic executes the domestic and foreign policies of the state, administers 
the implementation of laws of the Riigikogu, introduces bills, issues regulations and orders on the 
basis of and for the implementation of law.  
 
A ministry is a government agency which performs functions provided by law and functions assigned 
by the Government of the Republic pursuant to law. The ministry is in charge of the implementation of 
European Union law within the area of government of the ministry and of the forming of the positions 
of Estonia in the decision-making process concerning European Union issues. A minister issues 
regulations and Directives, but only strictly on the basis and for the implementation of law. 
 
 
Relevant sources of law in the context of transposition of EU Directives are: 
 

1. Acts of the Riigikogu – persons rights can be restricted and burdens imposed only under Act 
of Riigikogu 

2. Regulation of the Government of the Republic – can be adopted strictly on the basis and for 
the implementation of Acts of the Riigikogu 

3. Regulations of the Ministers - can be adopted strictly on the basis and for the implementation 
of Acts of the Riigikogu 

 
There are no other sources of law by which Directives could be transposed. Governmental bodies and 
agencies, other than Government of the Republic and Minister, and local governments cannot play any 
role in transposition.  
 
Case–law is not a formal source of law in Estonia, but is still one of the primary tools for 
interpretation, and as a “source of inspiration” for administrative bodies.  
 
However, it should be highlighted that there is no case-law concerning the Directive 2004/38/EC as 
yet in Estonia. This fact is also confirmed by Citizenship and Migration Board. 
 

2. Introduction to the main particularities of the legal system of the Member State relating 
to the transposition of Directive 2004/38/EC.  

 
Directive 2004/38/EC has been transposed by primary legislation passed by the Riigikogu. As Estonia 
is unitary state the problem of distribution of competences between central and regional levels of 
government does not appear in Estonia. 
 
The main governmental body responsible for transposition of the Directive was Ministry of Interior. 
The draft of the main transposition instrument “Citizen of European Union Act” was prepared by the 
Ministry of Interior.  
 
In its everyday work the Ministry develops and guides two areas: internal security and regional fields. 
In the field of internal security the Ministry of the Interior and the institutions in its governing area 
have a mission to ensure the internal security of the state and to protect the public order, to guard and 
protect the state border and ensure the border regime. The Ministry of the Interior and the institutions 
in its governing area also have the task to regulate citizenship and migration affairs. The Ministry can 
adopt regulations only on the basis and for the implementation of Acts of the Riigikogu. 
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The main governmental body responsible for implementation of the Directive is the Citizenship and 
Migration Board (CMB) within the administrative competence of the Ministry of Internal Affairs. 
 
Estonian transposing legislation leaves, in many cases to the administrative bodies, quite a wide 
margin of discretion to adopt administrative acts and take other decisions, but all discretionary 
decisions are subject to the rule of law. In addition, administrative acts are subject to further limits and 
restrictions. Administrative acts have to be just, fair, reasonable, and proportional. In addition, all 
discretionary decisions should take into account the purpose, given by the entitling legal act. 
 
The legality of administrative acts in the field of free movement of citizens and their family members 
is guaranteed by administrative courts. 
 
However, it should be highlighted that there are indeed no cases concerning EU citizen and family 
members. This fact was confirmed by competent authorities. There are only cases concerning 
primarily former officers of the Soviet army and the KGB in connection with the Aliens Act - which 
regulates things in a different tone to the EU Citizens Act.  
 
The administrative practice concerning EU citizens (and family members) is very marginal in Estonia. 
There are no cases of imposition of sanctions or expulsion. It seems that there are also no refusals of 
issuance of documents or refusal of right of residence. So the primary source of the following analysis 
is plain text of legal acts. 
 

3. Conclusions of the legal analysis of the transposing measures for Directive 2004/38/EC. 
 

a. Overview of how the requirements have been transposed 
 
The major transposition instrument in Estonia is Euroopa Liidu Kodaniku seadus (Citizen of European 
Union Act) passed on 17.05.2006. The Act is accompanied by regulation of the Government of 20th of 
July 2006,which regulates the procedure for application, grant and extension of temporary right of 
residence of family members of citizens of the European Union, and the procedure for application for 
registration of permanent right of residence and termination of right of residence of citizens of the 
European Union and their family members. Citizen of European Union Act amends a variety of acts 
that regulate social security and health insurance issues and persons who have the right of temporary 
or permanent residence are equated with Estonian citizens. This applies also to EU citizens and third 
country nationals 
 

 
These two major transposition instruments are accompanied by other relevant Acts. 
 

• Riigipiiriseadus (State Borders Act) of 30.06.1994. This Act provides the definition of the 
Estonian state border, the determination and marking of the location of the state border, the 
border regime, and liability for violation of the border regime and illegal crossing of the state 
border. 

 
• Väljasõidukohustuse ja sissesõidukeelu seadus (Expulsion and Prohibition on Entry Act) of 

21.10.1998. This Act provides the bases and procedure for the application to aliens of the 
obligation to leave Estonia and the prohibition on entry into Estonia. 

 
• Isikut tõendavate dokumetidei seadus (Identity Document Act) of 15.02.1999. This Act 

establishes an identity document requirement and regulates the issue of identity documents to 
Estonian citizens and EU citizens and their family members. 

 
• Halduskohtumenetluse seadustik (Code of administrative court procedure) of 25.02.99. This 

Code provides the competence of administrative courts, the procedure for recourse to 
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administrative courts and the administrative court procedure. Administrative decisions taken 
in the field of free movement of EU citizens and their family members can be contested in 
administrative courts. 

 
• Haldusmenetluse seadus (Administrative procedure act) of 06.06.2001. In the field of free 

movement of persons, special acts and the general Administrative Procedure Act is applicable. 
The purpose of the Administrative Procedure Act is to ensure the protection of the rights of 
persons by creation of a uniform procedure which allows participation of persons and 
subsequent judicial control. 

 
• Rahvastikuregistri seadus (Population Register Act) of 31.05.2000. This Act provides for the 

composition of data in the population register and the procedure for the introduction and 
maintenance of the population register, processing of data and access to data in the population 
register, entry of data on residence in the population register and exercise of supervision over 
the maintenance of the population register. 

 
The Ministry of Internal Affairs has proposed to amend certain acts transposing the Directive. 
This draft is in the early stage of procedure, not approved by the Government and not 
delivered for further discussion to the Parliament. Consequently, it would still be imprudent to 
analyse it and refer to it as transposition instrument.  
 

b. Conformity problems 
 
The quality of Estonian transposition of the Directive 2004/38 is relatively poor. There are a lot of 
conformity problems. A number of Articles of the Directive have not been transposed. Several Articles 
are incompletely transposed. There are also a number of cases of incorrect transposition. 
 
The following should be pointed out as major errors of transposition 
 
Article 2(2)(c) and (d) stipulate that family members are the direct descendants who are under the age 
of 21 or are dependants and also the dependent direct relatives in the ascending line. Estonian law 
covers only children and parents and not other descendants or dependants or other direct relatives in 
the ascending line. This should be considered as manifest error in transposition. 
 
As regards Article 6, the requirement that jobseekers, who according to the Directive should only have 
the obligation to register after 6 months is missing from Estonian law. 
 
Estonian law requires in many cases (articles 12, 13, 16, 17, 18 etc) residence on the basis of 
temporary right of residence. The Directive does not impose these conditions. This should be 
considered as major error of transposition that could potentially lead to serious infringement of family 
members´ rights. 
 
Article 13.2 (a) - Estonian law limits the retention of the right of residence to spouses, whereas the 
Directive applies to “family members” in general. In addition Estonian law requires residence of the 
spouse on the basis of temporary right of residence. The Directive does not impose conditions on 
legality of residence. This should also be considered as major error of transposition that could 
potentially lead to serious infringement of family members´ rights. 
 
Article 14 (3) (4) - Protection against expulsion - has not been transposed at all. This should be 
considered as major conformity problem. These articles prescribe important guarantees against 
expulsion. Because of lack of transposition Estonian law is in manifest contradiction with the 
Directive. 
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A major conformity problem is also connected with term of issuance of the residence card (in Estonia, 
Identity card). According to Estonian law (ETAP art. 27) as a rule, a 3 months term is assigned for 
issuance of the Identity Card, but this term could be prolonged repeatedly, each time for another 3 
months. Such regulation can end up in infringement of the 6 months requirements of the Directive. 
This should be considered as major error of transposition as weakens considerably procedural 
guarantees prescribed by the Directive. 
 
ELKS is very vague and general as regards  grounds of expulsion. ELKS does not even define  what is 
the substance of these grounds. In many cases, it refers to VSS, the act that provides the basis and the 
rules of procedure of the application to aliens of the obligation to leave Estonia and the prohibition on 
entry into Estonia. Unfortunately VSS is almost totally concentrated on the procedure of expulsion and 
not on the grounds of expulsion. 
 
As regards article 24 (1) - In Estonia, only those non-nationals who have the right of temporary or 
permanent residence are equated with Estonian citizens, while Article 24 (1) of the Directive refers to 
EU citizens residing “on the basis of this Directive”. Accordingly, those EU citizens who have not yet 
acquired the right of temporary residence (during first three months of stay) are not covered by the 
clause of equal treatment. This transposition problem in practice primarily relates to Health Insurance 
and Family Benefit. 
 
As regards Article 31(2) Estonian law is in direct conflict with this provision of the Directive. In 
Estonia expulsion may be contested pursuant to the procedure provided for in the Code of 
Administrative Court Procedure. But at the same time Estonian law strictly stipulates that the 
contestation of expulsion shall not postpone expulsion for the time of judicial proceedings. 
 
However, there are also cases where Estonian law is more favourable to EU citizens and their family 
members than the Directive.  Two major examples of more favourable regime concern Articles 7 and 
8 of the Directive.  Article 7 of the Directive prescribes a number of conditions to be fulfilled by 
Union citizens to reside for more than 3 months in the host member state. Under Estonian law Union 
citizens do not have to meet any conditions to reside for more than 3 months other than being Union 
citizens. Therefore the Estonian legislation is very liberal and the provisions regarding family 
members only apply to third country nationals. But there is still a potential conformity problem as 
regards article 7. The Directive stipulates that EU citizens shall have the right of residence by meeting 
certain requirements.  Instead of that, Estonian law stipulates that the EU citizen “acquires” right of 
residence by registering his or her place of residence in the population register. The Estonian approach 
is obviously different from that of the Directive.  Article 8 of the Directive prescribes that certain 
documents and provision of proof about certain facts should be required for the registration certificate 
to be issued. The Estonian approach is different and in general more favourable. Instead of a 
registration certificate an Identity Card will be automatically issued to all EU citizens and their family 
members upon registration of their place of residence in population register. Most of the documents 
and proof required by the Directive are not required in Estonia.  
 
The most important conformity problems are: 
 

1. Transposition problems related to definitions 
 
Article 2(2)(c) and (d) stipulate that family members are the direct descendants who are under the age 
of 21 or are dependants and also the dependent direct relatives in the ascending line. Estonian law 
covers only children and parents and not other descendants or dependants neither other direct relatives 
in the ascending line. This should be considered as manifest error in transposition. 
 

2. Transposition problems related to beneficiaries 
 
As regard Article 3(1), Estonian legislation does not apply to Estonian citizens who have exercised 
their right to free movement.  
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As regards Article 3(2)(a) Estonian transposition is controversial 
 
Firstly, as regards family members, Estonian law is more generous than the Directive, as these family 
members have the same rights as family members under Article 2(2). Furthermore, while the Directive 
provides, “…where serious health grounds strictly require the personal care of the family member by 
the Union citizen”, Estonian provision refers merely to health reasons, without requiring these reasons 
to be serious. Under Estonian law there are no conditions for residence of EU citizens, who have a 
right of residence and entry just for being EU citizens and therefore, the Estonian law applies 
regardless of whether they are family members or not. 
 
But there is still a major conformity problem.  Estonian law states “permanently unable” when this is  
not required by the Directive. Accordingly Estonian law is stricter and not in concordance with EU 
law.  
 
In addition, Article 3(2)(b) has not been transposed, which implies that these family members are not 
covered by the Estonian legislation and that there is no facilitation procedure applicable.  
 

3. Transposition problems related to entry and exit 
 
Article 5(4) has not been transposed in Estonia. This Article stipulates that where a Union citizen, or a 
family member does not have the necessary travel documents or visas the Member State concerned 
shall give such persons every reasonable opportunity to obtain the necessary documents or have them 
brought to them within a reasonable period of time or to corroborate or prove by other means that they 
are covered by the right of free movement and residence. However, according to the information 
received from competent authorities, in practice, Estonian Border Guard implements the 
recommendation of the European Commission (06/11/2006*K (2006) 5186 Final) (so-called Schengen 
Manual).  Para. 3.1.2. This Manual prescribes that Member States shall, before turning persons back, 
give such persons every reasonable opportunity to obtain the necessary documents or have them 
brought to them within a reasonable period of time or to corroborate or prove by other means that they 
are covered by the right of free movement and residence 
 

4. Transposition problem related to right of residence for more than three months 
 
Article 6 (1) prescribes that Union citizens shall have the right of residence on the territory of another 
Member State for a period of up to three months without any conditions or any formalities other than 
the requirement to hold a valid identity card or passport. Estonian law is, in general, in line with the 
Directive as ELKS requires, that only after three months a citizen of the European Union must register 
his or her place of residence pursuant to the procedure provided by the Population Register Act. No 
other requirement as regards first three months can be found in Estonian law. But there still exists a 
major conformity problem since the Directive’s requirement that job-seekers should only have the 
obligation to register after 6 months is missing from Estonian law. 
 
Article 7 of the Directive is based on the principle that EU citizens shall have the right of residence by 
meeting the requirement stipulated in Article 7. Estonian law uses different approach. Estonian law 
stipulates that the EU citizen “acquires” right of residence by registering his or her place of residence. 
Accordingly if a EU citizen does not register his of her place of residence he or she will not acquire 
the right of residence and ID will not be issued either. Article 55 of ELKS even prescribes imposition 
of sanctions for such infringement of Estonian law  
 

5. Transposition problems related to issue of residence cards 
 
Article 10(1). According to Government of the Republic regulation – “The procedure for application, 
grant and extension of temporary right of residence of family members of citizens of the European 
Union, and the procedure for application for registration of permanent right of residence and 
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termination of right of residence of citizens of the European Union and their family members” (ETAP) 
as a rule 3 months term is assigned for issuance of ID to family members. But under ETAP Article 27 
para. 2, this term could be repeatedly prolonged, each time for another 3 months. This could, in 
practice, lead to the infringement of rights. For example, if the term of issuance of ID has been 
prolonged twice (each time for 3 month),in addition to the original 3 months term it will constitute a  9 
month period. As such, the requirement of the Directive – no longer later than 6 months –will not be 
obeyed. Therefore,  transposition is incorrect. In addition, the Estonian authorities only grant ID-cards, 
not residence cards. This is not in line with the Directive because an ID-card issued by any other 
Member State than the Member State of origin, is not recognised as a valid travel document under the 
Directive. 
 
In addition, the Directive expressly requires the issuance of a Residence card named “residence card of 
a family member of a Union Citizen” which has not been transposed either 
 

6. Transposition problems related to retention of the right of residence by family members in 
the event of death or departure of the Union citizen 

 
Paragraph of article 12 of the Directive stipulates that the Union citizen's death or departure from the 
host Member State shall not affect the right of residence of his/her family members who are nationals 
of a Member State.  Estonian law requires residence on the basis of temporary right of residence. The 
Directive does not impose conditions on legality of residence. This should be considered as major 
error of transposition that could potentially lead to serious infringement of family members´ rights. 
 

7. Transposition problems related to Retention of the right of residence by family members in 
the event of divorce, annulment of marriage or termination of registered partnership 

 
Article 13.2 (a) - Estonian law limits the retention of the right of residence to spouses, whereas the 
Directive applies to “family members” in general. In addition, Estonian law requires residence of the 
spouse on the basis of temporary right of residence. The Directive does not impose conditions on 
legality of residence. This should also be considered as major error of transposition that could 
potentially lead to serious infringement of family members´ rights. 
 

8. Transposition problems related to exemptions for persons no longer working in the host 
Member State and their family members 

 
Article 17(1)(c) stipulates that workers or self-employed persons who, after three years of continuous 
employment, and residence in the host Member State, work in an employed or self-employed capacity 
in another Member State, while retaining their place of residence in the host Member State, to which 
they return, as a rule, each day or at least once a week shall enjoy the right of permanent residence 
before completion of five years of continuous residence. Estonian law requires temporary right of 
residence while the Directive speaks simply about residence.  
 

9. Transposition problems related to equal treatment 
 
As regards article 24 (1), in Estonia, only those non-nationals who have the right of temporary or 
permanent residence are equated with Estonian citizens, while Article 24 (1) of the Directive refers to 
EU citizens residing “on the basis of this Directive”. Accordingly, those EU citizens who have not yet 
acquired the right of temporary residence (during first three months of stay) are not covered by the 
clause of equal treatment. This transposition problem in practice primarily relates to Health Insurance 
and Family Benefit 
 
 
 
 



Milieu Ltd & 
Europa Institute  

Conformity Study Directive 2004/38/EC for Estonia 2008              11/52  

 

10. Transposition problem related to restrictions on the right of entry and the right of residence 
on the grounds of public policy, public security and public health. 

 
The Directive states that Member States may restrict the freedom of movement and residence of Union 
citizens and their family members, irrespective of nationality, on grounds of public policy, public 
security or public health but that these grounds shall not be invoked to serve economic ends. 
 
The requirement that listed grounds shall not be invoked to serve economic ends has not been 
transposed in Estonia. But in practice there is a lack of labour force in many areas in Estonia and 
Estonia is trying to attract foreign workers not to repel them. 
 
The other provisions of the article stating that Member States may restrict the freedom of movement 
and residence of Union citizens and their family members on grounds of public policy, public security 
or public health are transposed by ELKS articles 8, 9, 11, 12, 16, 17, 34, 43, 44, 48 and 49. ELKS is 
very vague and general in this respect. Moreover, ELKS does not define what is the substance of these 
grounds. In many cases ELKS refers to VSS, the Expulsion and Prohibition on Entry Act. VSS applies 
also to the citizens of the Member States of the European Union, citizens of the member states of the 
European Economic Area and the Swiss Confederation and their family members, to the extent 
provided for in the Citizen of the European Union Act. ELKS provides for special rights and 
procedural guarantees for EU citizen and their family members. 
 
Unfortunately, VSS is almost totally concentrated on the procedure of expulsion and not on the 
grounds of expulsion. There are no provisions which help define what constitute good reasons to 
believe that a person poses a danger to public order or national security in the context of expulsion. 
 
Article 29 of VSS regulates the bases for application of prohibition on ENTRY but not for application 
of expulsion.  
 
No EU citizen or his or her family member has ever been expulsed from Estonia.  
 
Accordingly, there is neither administrative/court practice nor legislation that could help to define 
what are good reasons to believe that a person poses a danger to public order or national security in 
Estonian jurisdiction. 
 
Articles 27(2), 27(3) and 27(4) have not been transposed at all. This is manifest error of transposition. 
 

11. Transposition problem related to protection against expulsion 
 
Estonian transposition is incomplete. The Directive requires MS to take account of considerations 
‘such as’ – it is a non-exhaustive list. The Estonian law contains an exhaustive list. Accordingly, 
Estonian law leaves no room for the consideration of other factors that may be relevant. 
 
The provision that the host Member State may not take an expulsion decision against Union citizens or 
their family members, irrespective of nationality, who have the right of permanent residence on its 
territory, except on serious grounds of public policy or public security, has not been transposed in 
Estonia. This is obviously a major conformity problem as it seriously restricts individuals’ rights. 
 
The requirements of the Directive that an expulsion decision may not be taken against Union citizens, 
except if the decision is based on imperative grounds of public security, as defined by Member States, 
if they have resided in the host Member State for the previous 10 years, or are a minor (except if the 
expulsion is necessary for the best interests of the child) are not transposed in Estonia. This is 
obviously a major conformity problem as it seriously restricts individuals’ rights. 
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12. Transposition problem related to procedural safeguards 
 
Article 31(2) stipulates that where the application for appeal against or judicial review of the expulsion 
decision is accompanied by an application for an interim order to suspend enforcement of that 
decision, actual removal from the territory may not take place until such time as the decision on the 
interim order has been taken. Estonian law states that the contestation of expulsion shall not postpone 
expulsion for the time of judicial proceedings. Accordingly Estonian law is in direct conflict with this 
provision of the Directive. 
 

13. Transposition problem related to public health 
 
The Directive stipulates that the only diseases justifying measures restricting freedom of movement 
shall be the diseases with epidemic potential as defined by the relevant instruments of the World 
Health Organisation and other infectious diseases or contagious parasitic diseases, if they are the 
subject of protection provisions applying to nationals of the host Member State. This requirement has 
not been transposed in Estonia. 
 

14. Transposition problems related to duration of exclusion orders and expulsion as a penalty 
 
Articles 32(1), 32(2), 33(1) and 33(2) have not been transposed. This is manifest error of transposition 
could easily cause infringement of rights under the Directive. 
 

c. Summary of conformity problem 
 

1. Non-conformity due to gaps or incomplete transposition 
 

i. Non-transposition 
 
The following provisions have not been transposed in Estonia  

• Article 3 (1) 
• Article 3 (2) (b) 
• Article 4 (1) 
• Article 5 (2), last sentence 
• Article 5 (4) 
• Article 10 (1) 
• Article 12 (2), last sentence 
• Article 15 (1) 
• Article 15 (2) 
• Article 15 (3) 
• Article 17 (1)(c), 2nd and 3rd sentences 
• Article 19 (2) 
• Article 20 (3) 
• Article 21 
• Article 25 (1) 
• Article 27 (2)  
• Article 27 (3)  
• Article 27 (4) 
• Article 28 (2)  
• Article 28 (3) (a) and (b) 
• Article 29 (1) 
• Article 29 (2)  
• Article 29 (3) 
• Article 31 (4) 
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• Article 32 (1)  
• Article 32 (2) 
• Article 33 (1) 
• Article 33 (2) 
• Article 34 

 
ii. Incomplete transposition 

 
• Article 11 (2). - Estonia has failed to transpose the provision,  the Directive speaks of 

validity of the card and not of continuity of residence, as Estonian law  
• Article 12 (3) – Estonian law refers to death but not to departure 
• Article 13 (1) - Estonian relevant law covers only third country family members 
• Article 13 (2) (d), 2nd paragraph – The clause “or that they are members of the family, 

already constituted in the host Member State” has not been transposed in Estonia. 
• Article 14(2), 2nd paragraph - Estonian law does not specify the method and format of 

provision of such proof. There is only declaratory provision 
• Article 17 (1) (a) - It is possible to have an early retirement in Estonia  but there is no 

link to this provision of the Directive 
• Article 27 (1) – The requirement that listed grounds shall not be invoked to serve 

economic ends has not been transposed in Estonia. 
• Article 28 (1) - Directive requires MS to takes account of considerations ‘such as’ – it 

is a non-exhaustive list. The Estonian law contains an exhaustive list and leaves no 
room for the consideration of other factors that may be relevant. 

• Article 40 (1), 2nd paragraph - ELKS contains the reference, but from other 
transposition instruments the reference is missing. 

• Article 40 (2) - Estonia has not notified  RPS,VSS and ITDS. 
 

2. Incorrect or imprecise transposition 
 

i. Incorrect transposition 
 

• Article 2 (2)(c) .- Estonian provision covers only child and not other descendants or 
dependants. 

• Article 2 (2) (d) - Estonian provision covers only parent and not other direct relatives 
in the ascending line. 

• Article 3 (2) (a) - Estonian law states ‘permanently unable’ where this is not required 
by the Directive. Accordingly Estonian law is stricter and not in concordance with EU 
law. 

• Article 6 (1) – Transposition of this article is indirect and the requirement that 
jobseekers who (accordingly to the Directive) should only have the obligation to 
register after 6 months is missing from the Estonian law. 

• Article 7 (1) (a) - The Directive states that EU citizens shall have the right of 
residence by meeting the requirement set up in Article 7 -Instead of that Estonian law 
stipulates that the EU citizen “acquires” right of residence by registering his or her 
place of residence. 

• Article 8(2) - The requirement that a registration certificate shall be issued 
immediately has not been transposed into Estonian law, but in practice the certificate 
is issued immediately upon registration. Accordingly Estonian practice seems to be 
correct, but from legal certainty point of view there is still a conformity problem. 

• Article 10(1) - Under ETAP art. 27 para. 2, this the 3 months term for issuance of ID 
could be repeatedly prolonged, each time for another 3 months. This could in practice 
lead to the situation where the 6 month period prescribed by the Directive for issuance 
of document attesting the right of residence will not be obeyed  In addition, the 
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Directive expressly requires the issuance of a Residence card named “residence card 
of a family member of a Union Citizen” which has not been transposed either. 

• Article 10 (2) (a) - Estonian law is incorrect as it requires a photo, which is not 
requested in the Directive. The reason for requiring photo is the fact that instead of 
residence, card identity card is issued in Estonia. 

• Article 10 (2) (b) – Estonian law is incorrect as it requires photo which is not 
requested in the Directive.  

• Article 11(1) - Instead of a residence card, an identity card is issued in Estonia. Only 
the ID-card by the home MS is recognised as a valid travel document under the 
Directive. Consequently, transposition is incorrect. 

• Article 12 (2), 1st paragraph - Estonian law requires residence on the basis of 
temporary right of residence. The Directive does not impose conditions on legality of 
residence.  

• Article 13 (2) (a) - Estonian law requires residence of the spouse on the basis of 
temporary right of residence. The Directive does not impose conditions on legality of 
residence.  

• Article 15 (1) - Transposition is incorrect as articles 30 (1) and 31 (4) have not been 
transposed and Article 31.2 has been incorrectly transposed. 

• Article 17(1) (b) - Estonian law requires temporary right of residence while the 
Directive speaks simply about residence. 

• Article 17(1) (c) - Estonian law requires temporary right of residence while the 
Directive speaks simply about residence. 

• Article 17(4) (a) - Estonian law requires residence based on the temporary right of 
residence which is not in conformity with the Directive. 

• Article 18 - Incorrect transposition, as Estonian law transposing articles 12(2) and 
12(3) is not in concordance with the Directive. In addition, the condition of residence 
based on temporary right of residence is additional to the Directive which only 
requires legal residence. 

• Article 20 (1) - According to Estonian law 3 months term is assigned but this could be 
prolonged repeatedly, each time for another 3 months. Furthermore the requirement 
that the permanent residence card shall be renewable automatically every 10 years has 
not been transposed. Requirement to document title is not transposed, but in Estonia 
instead of residence card, an identity card is issued.  

• Article 20 (2) – There are no comparable fines for Estonian nationals in the Estonian 
law which creates a discriminatory situation.  

• Article 24 (1) - As regards article 24 (1) In Estonia only those non-nationals who have 
the right of temporary or permanent residence are equated with Estonian citizens, 
while Article 24 (1) of the Directive refers to EU citizens residing “on the basis of this 
Directive”. Accordingly those EU citizens who have not yet acquired the right of 
temporary residence (during first three months of stay) are not covered by the clause 
of equal treatment. In practice, this transposition problem relates primarily to Health 
Insurance and Family Benefit. 

• Article 27 (1) - There are no provisions which help to define what are the good 
reasons to believe that a person poses a danger to public order, national security or 
public health in the context of expulsion. 

• Article 31 (2) - Estonian law states that the contestation of expulsion shall not 
postpone expulsion for the time of judicial proceedings. Accordingly Estonian law is 
in direct conflict with this provision of the Directive. 

• Article 35 - The abuse of rights has been transposed as regards family members. 
However, as articles 30 and 31 are not fully and adequately transposed, there is a 
major conformity problem. 
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ii. Imprecise transposition 
 

• Article 30.3 - Estonian law is too general and vague. While the Directive says - 
specify the court or administrative authority with which the person concerned may 
lodge an appeal, the time limit for the appeal and –Estonian law states simply   - 
reference to the possibilities and place of and terms and procedure for the contestation 
of the precept. This can, at least in practice, lead to infringement of rights guaranteed 
under the Directive. 

 
d. General conclusion 

 
The quality of Estonian transposition of the Directive is poor. There are several manifest errors of 
transposition due to gaps and incorrect transposition. Numerous provisions of the Directive are not 
transposed at all. 
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SUMMARY DATASHEET  
 

1. Transposing legislation 
 

The major transposition instrument in Estonia is Euroopa Liidu Kodaniku seadus (Citizen of European 
Union Act) passed on 17.05.2006. The act is accompanied by regulation of the Government of 20th of 
July 2006 – which regulates the procedure for application, grant and extension of temporary right of 
residence of family members of citizens of the European Union, and the procedure for application for 
registration of permanent right of residence and termination of right of residence of citizens of the 
European Union and their family members. Citizen of European Union Act amends a variety of acts 
that regulate social security and health insurance issues and persons who have the right of temporary 
or permanent residence are equated with Estonian citizen. This applies also to EU citizens and third 
country nationals 

 
These two major transposition instruments are accompanied by other relevant Acts. 
 

• Riigipiiriseadus (State Borders Act) of 30.06.1994. This Act provides the definition of the 
Estonian state border, the determination and marking of the location of the state border, the 
border regime, and liability for violation of the border regime and illegal crossing of the state 
border. 

 
• Väljasõidukohustuse ja sissesõidukeelu seadus (Expulsion and Prohibition on Entry Act) of 

21.10.1998. This Act provides the basis and rules of procedure relating to the application of  
the obligation to leave Estonia and the prohibition on entry into Estonia of aliens. 

 
• Isikut tõendavate dokumetidei seadus (Identity Document Act) of 15.02.1999. This Act 

establishes an identity document requirement and regulates the issue of identity documents to 
Estonian citizens and EU citizen and their family members. 

 
• Halduskohtumenetluse seadustik (Code of administrative court procedure) of 25.02.99. This 

Code provides the competence of administrative courts, the procedure for recourse to 
administrative courts and the administrative court procedure. Administrative decisions taken 
in the field of free movement of EU citizens and their family members can be contested in 
administrative courts. 

 
• Haldusmenetluse seadus (Administrative procedure act) of 06.06.2001. In the field of free 

movement of persons not only special acts but also the general Administrative Procedure Act 
is applicable. The purpose of the Administrative Procedure Act is to ensure the protection of 
the rights of persons by creation of a uniform procedure which allows participation of persons 
and subsequent judicial control. 

 
• Rahvastikuregistri seadus (Population Register Act) of 31.05.2000. This Act provides for the 

composition of data in the population register and the procedure for the introduction and 
maintenance of the population register; processing of data and access to data in the population 
register; entry of data on residence in the population register and exercise of supervision over 
the maintenance of the population register. 

 
The Ministry of Internal Affairs has proposed to amend certain acts transposing the directive. But this 
draft is in the early stage of procedure, not approved by the Government and not delivered for further 
discussion to the Parliament. It is not yet available and is cannot be considered a transposing 
instrument.   
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2. Assessment of the transposition 
 

a) Incomplete transposition or non-transposition 
 

i. Non-transposition 
 
Article 3 (1) The Article states that the Directive shall apply to all Union citizens who move to or reside in a 

Member State other than that of which they are a national, and to their family who accompany 
or join them, The whole provision has not been transposed  

Article 3 (2) (b) Estonia has not transposed the provisions of the Directive relating to the partner with whom the 
Union citizen has a durable relationship, duly attested. 

Article 4 (1) The provision prescribes that all Union citizens with a valid identity card or passport and their 
family members and who hold a valid passport shall have the right to leave the territory of a 
Member State to travel to another Member State. The whole provision has not been transposed 

Article 5 (2), last 
sentence 
 

Defines that Member States shall grant such persons every facility to obtain the necessary 
visas. Such visas shall be issued free of charge as soon as possible and on the basis of an 
accelerated procedure. The whole provision has not been transposed 

Article 5(4) Defines that where a Union citizen, or a family member does not have the necessary travel 
documents or, if required, the necessary visas, the Member State concerned shall, before 
turning them back, give such persons every reasonable opportunity to obtain the necessary 
documents or have them brought to them within a reasonable period of time or to corroborate 
or prove by other means that they are covered by the right of free movement and residence. The 
whole provision has not been transposed. However, according to the information received from 
competent authorities, Estonian Border Guard implements the recommendations  of the 
European Commission (06/11/2006*K (2006) 5186 Final) so-called (Schengen Manual). In 
para 3.1.2. The Manual prescribes that Member States shall, before turning persons back, give 
such persons every reasonable opportunity to obtain the necessary documents or have them 
brought to them within a reasonable period of time or to corroborate or prove by other means 
that they are covered by the right of free movement and residence 
 

Article 10 (1) 
 

Requirement that residence card named “residence card of a family member of a Union 
Citizen” has not been transposed  

Article 15 (1) The provision that the procedures provided for by Articles 30 and 31 shall apply by analogy to 
all decisions restricting free movement of Union citizens and their family members on grounds 
other than public policy, public security or public health., has not been transposed because 
article 31. (4) has not been transposed 

Article 15 (2) The provision that expiry of the identity card or passport on the basis of which the person 
concerned entered the host Member State and was issued with a registration certificate or 
residence card shall not constitute a ground for expulsion from the host Member State, has not 
been transposed 

Article 15 (3) The provision that the host Member State may not impose a ban on entry in the context of an 
expulsion decision to which paragraph 1 applies, has not been transposed 

Article 17 (1) (c) second 
and third sentences 

The provision that for the purposes of entitlement to the rights referred to in points (a) and (b), 
periods of employment spent in the Member State in which the person concerned is working 
shall be regarded as having been spent in the host Member State, has not been transposed. The 
clause that absences from work or cessation of work due to illness or accident shall be regarded 
as periods of employment, has also not been transposed  

Article 19 (2) The provision that the document certifying permanent residence shall be issued as soon as 
possible, has not been transposed 

Article 20 (3) The provision that Interruption in residence not exceeding two consecutive years shall not 
affect the validity of the permanent residence card, has not been transposed 

Article 21 There are no legal requirements detailing how provision of proof or verification will be 
commenced 

Article 25 (1) The provision that possession of a registration certificate as referred to in Article 8, of a 
document certifying permanent residence, of a certificate attesting submission of an application 
for a family member residence card, of a residence card or of a permanent residence card, may 
under no circumstances be made a precondition for the exercise of a right or the completion of 
an administrative formality, as entitlement to rights may be attested by any other means of 
proof, has not been transposed 

Article 27 (2) The provision that measures taken on grounds of public policy or public security shall comply 
with the principle of proportionality and shall be based exclusively on the personal conduct of 
the individual concerned and that previous criminal convictions shall not in themselves 
constitute grounds for taking such measures, has not been transposed. The provision states that 
the personal conduct of the individual concerned must represent a genuine, present and 
sufficiently serious threat affecting one of the fundamental interests of society. Justifications 
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that are isolated from the particulars of the case or that rely on considerations of general 
prevention shall not be accepted, has not been transposed as well 

Article 27 (3) The provision that a Member State may, should it consider this essential, request the Member 
State of origin and, if need be, other Member States to provide information concerning any 
previous police record the person concerned may have and that such enquiries shall not be 
made as a matter of routine., has not been transposed 

Article 27 (4) The provision that the Member State which issued the passport or identity card shall allow the 
holder of the document who has been expelled on grounds of public policy, public security, or 
public health from another Member State to re-enter its territory without any formality even if 
the document is no longer valid or the nationality of the holder is in dispute, has not been 
transposed 

Article 28 (2) The provision that host Member State may not take an expulsion decision against Union 
citizens or their family members, irrespective of nationality, who have the right of permanent 
residence on its territory, except on serious grounds of public policy or public security, has not 
been transposed 

Article 28 (3) (a) and (b) The provision that an expulsion decision may not be taken against Union citizens, except if the 
decision is based on imperative grounds of public security, as defined by Member States, if 
they have resided in the host Member State for the previous 10 years or are a minor, except if 
the expulsion is necessary for the best interests of the child, as provided for in the United 
Nations Convention on the Rights of the Child of 20 November 1989, has not been transposed 

Article 29(1) The concept that the only diseases justifying measures restricting freedom of movement shall 
be diseases with epidemic potential as defined by the relevant instruments of the World Health 
Organisation and other infectious diseases or contagious parasitic diseases if they are the 
subject of protection provisions applying to nationals of the host Member State is in use only in 
the context of prohibition on entry and not expulsion.  

Article 29 (2) The provision that diseases occurring after a three-month period from the date of arrival shall 
not constitute grounds for expulsion from the territory, has not been transposed 

Article 29 (3) The provision that where there are serious indications that it is necessary, Member States may, 
within three months of the date of arrival, require persons entitled to the right of residence to 
undergo, free of charge, a medical examination to certify that they are not suffering from any of 
the conditions referred to in paragraph 1 and that such medical examinations may not be 
required as a matter of routine, has not been transposed 

Article 31 (4) The provision that Member States may exclude the individual concerned from their territory 
pending the redress procedure, but they may not prevent the individual from submitting his/her 
defence in person, except when his/ her appearance may cause serious troubles to public policy 
or public security or when the appeal or judicial review concerns a denial of entry to the 
territory, has not been transposed 

Article 32 (1) The provision that persons excluded on grounds of public policy or public security may submit 
an application for lifting of the exclusion order after a reasonable period, depending on the 
circumstances, and in any event after three years from enforcement of the final exclusion order 
which has been validly adopted in accordance with Community law, by putting forward 
arguments to establish that there has been a material change in the circumstances which 
justified the decision ordering their exclusion and that the Member State concerned shall reach 
a decision on this application within six months of its submission, has not been transposed 

Article 32 (2) The provision that the persons referred to in paragraph 1 of article 32 shall have no right of 
entry to the territory of the Member State concerned while their application is being considered, 
has not been transposed 

Article 33 (1) The provision that that Expulsion orders may not be issued by the host Member State as a 
penalty or legal consequence of a custodial penalty, unless they conform to the requirements of 
Articles 27, 28 and 29, has not been transposed 

Article 33 (2) The provision that if an expulsion order, as provided for in paragraph 1, is enforced more than 
two years after it was issued, the Member State shall check that the individual concerned is 
currently and genuinely a threat to public policy or public security and shall assess whether 
there has been any material change in the circumstances since the expulsion order was issued , 
has not been transposed 

Article 34 The provision that Member States shall disseminate information concerning the rights and 
obligations of Union citizens and their family members on the subjects covered by this 
Directive, particularly by means of awareness-raising campaigns conducted through national 
and local media and other means of communication, has not been transposed 
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ii. Incomplete transposition 
 

Article 11 (2) Estonia has failed to transpose the provision. The Directive speaks of validity of the card and 
not of continuity of residence, as Estonian law 

Article 12 (3) Estonian law refers to death but not to departure 
Article 13 (1) Estonian relevant law covers only third country family members 
Article 13 (2) (d), 2nd  
paragraph  

The clause “or that they are members of the family, already constituted in the host Member 
State” has not been transposed in Estonia, accordingly scope of Estonian law is narrower that 
that of the Directive. 

Article 14(2), 2nd 
paragraph 

Estonian law does not specify the method and format of provision of such proof. There is only 
declaratory provision 

Article 17(1)(a) It is possible to have early retirement in Estonia  but there is no link to this provision of the 
Directive 

Article 27 (1)  The requirement that listed grounds shall not be invoked to serve economic ends has not been 
transposed in Estonia. But in practice there is lack of labour force in many areas in Estonia and 
Estonia is trying to attract foreign workers not to repel them. There are no provisions which 
help define what are good reasons to believe that a person poses a danger to public order or 
national security in the context of expulsion. Article 29 of VSS regulates the bases for 
application of prohibition on ENTRY but not for application of expulsion. No EU citizen or his 
or her family member has ever been expelled from Estonia. Accordingly there is nether 
administrative/court practice nor legislation that could help to define what are good reasons to 
believe that a person poses a danger to public order or national security in Estonian jurisdiction. 

Article 28(1) The Directive requires MS to takes account of considerations ‘such as’ – it is a non-exhaustive 
list. The Estonian law contains an exhaustive list and leaves no room for the consideration of 
other factors that may be relevant. Furthermore, all provisions in Article 28(1) of the Directive 
must be explicitly transposed to provide guidance for the Estonian authorities 

Article 40(1), 2nd 
paragraph 

Article 40(1) second sentence - ELKS contains the reference, but from other transposition 
instrument the reference is missing 

Article 40(2) Estonia has not notified  RPS,VSS and ITDS 
 
                        b) Incorrect or imprecise/ambiguous transposition 
                        

i. Incorrect transposition 
 
Article 2 (2)(c) Estonian provision covers only the child and not other descendants or dependants 

 
Article 2 (2) (d) Estonian provision covers only the parent and not other direct relatives in the ascending line 

 
Article 3(2)(a) Estonian law states ‘permanently unable’ where this is not required by the Directive. 

Accordingly, Estonian law is stricter and not in concordance with EU law 
Article 6 (1) Transposition of this article of the Directive is indirect and the requirement that jobseekers 

who, according to the Directive, should only have the obligation to register after 6 months, is 
missing from Estonian law. 

Article 7 (1) (a) The Directive states that EU citizens shall have the right of residence by meeting the 
requirement set up in Article 7. Instead of that, Estonian law stipulates that the EU citizen 
“acquires” right of residence by registering his or her place of residence 

Article 8(2) The requirement that a registration certificate shall be issued immediately has not been 
transposed into Estonian law, but in practice the certificate is issued immediately upon 
registration. Accordingly Estonian practice seems to be correct, but from legal certainty point 
of view there is still a conformity problem 

Article 10(1) According to ETAP, as a rule the 3 months term is assigned for issuance of ID to family 
members. But under ETAP Art. 27 para. 2 , this term could be repeatedly prolonged, each time 
for another 3 months. This could in practice lead to infringement of rights. In addition, the 
Directive expressly requires the issuance of a Residence card named “residence card of a 
family member of a Union Citizen” which has not been transposed either. 

Article 10(2)(a) Estonian law is incorrect as it requires a photo which is not requested in the Directive. The 
reason for requiring photo is the fact that instead of residence card an identity card is issued in 
Estonia 

Article 10 (2) (b) Estonian law is incorrect as it requires a photo which is not requested in the Directive. 
Article 11(1) Instead of a residence card, an identity card is issued in Estonia. This could create problems for 

persons travelling inside the EU with the ID-card since the Directive does not require other MS 
to grant entry on the basis of an ID-card issued by the MS of residence. Only the ID-card by the 
home MS is recognised as a valid travel document under the Directive. Consequently, 
transposition is incorrect.  

Article 12(2), 1st Estonian law only refers to death. Furthermore, Estonian law requires residence on the basis of 
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paragraph temporary right of residence. The Directive does not impose conditions on legality of residence  
Article 13(2)(a) Estonian law requires residence of the spouse on the basis of temporary right of residence. The 

Directive does not impose conditions on legality of residence  
Article 15(1) Transposition is incorrect as Articles 30.1 and 31.4 have not been transposed and Art. 31.2 has 

been incorrectly transposed 
Article 17(1)(b) Estonian law requires  temporary right of residence while the Directive speaks simply about 

residence 
Article 17(1)(c) Estonian law requires  temporary right of residence while the Directive speaks simply about 

residence 
Article 17 (4) (a) Estonian law requires residence based on the temporary right of residence  which  is not in 

conformity with the Directive 
Article 18 Incorrect transposition, as Estonian law transposing Articles 12(2) and 12(3) are not in 

concordance with the Directive. In addition, the condition of residence based on temporary 
right of residence is additional to the Directive which only requires legal residence 

Article 20(1) According to Estonian law 3 months term is assigned but this could be prolonged repeatedly, 
each time for another 3 months. Furthermore the requirement that the permanent residence card 
shall be renewable automatically every 10 years, has not been transposed. Requirement to 
document title is not transposed, but in Estonia instead of residence card, identity cards are 
issued. 

Article 20 (2) There are no comparable fines for Estonian nationals in Estonian law which results in a 
discriminatory situation. 

Article 24 (1) As regards Article 24 (1), in Estonia only those non-nationals who have the right of temporary 
or permanent residence are equated with Estonian citizen, while Article 24 (1) of the Directive 
refers to EU citizens residing “on the basis of this Directive”. Accordingly those EU citizens 
who have not yet acquired the right of temporary residence (during first three months of stay) 
are not covered by the clause of equal treatment. This transposition problem in practice 
primarily relates to Health Insurance and Family Benefit 

Article 27 (1) There are no provisions which help to define what are good reasons to believe that the person 
poses a danger to public order, national security or public health in the context of expulsion  

Article 31(2) Estonian law states that the contestation of expulsion shall not postpone expulsion for the time 
of judicial proceedings. Accordingly Estonian law is in direct conflict with this provision of the 
Directive 

Article 35 The abuse of rights has been transposed as regards family members. However, as Articles 30 
and 31 are not fully and adequately transposed, there is a major conformity problem. 

 
ii. Imprecise transposition 

 
Article 30(3) Estonian law is too general and vague. While the Directive says - specify the court or 

administrative authority with which the person concerned may lodge an appeal, the time limit 
for the appeal and –Estonian law states simply   - reference to the possibilities and place of and 
terms and procedure for the contestation of the precept. This can, at least in practice, lead to 
infringement of rights guaranteed under the Directive. 
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ABBREVIATIONS USED 
 
 
 
 
ECJ  European Court of Justice 
 
Art  Article 
 
CMB                 Citizenship and Migration Board  
 
ELKS   Citizen of European Union Act  

 
RPS    State Borders Act  
 
VSS  Expulsion and Prohibition on Entry Act 
 
ITDS  Identity Document Act 
 
ETAP   Government of the Republic regulation - The procedure for application, grant and 

extension of temporary right of residence of family members of citizens of the 
European Union, and the procedure for application for registration of permanent right 
of residence and termination of right of residence of citizens of the European Union 
and their family members  

 
HKMS  Code of Administrative Court Procedure  
 
HMS  Administrative Procedure Act  
 
RRS     Population Register Act  
 
RLS State fees Act  
 
ÕTLS   Study Allowances and Study Loans Act  
 
ES   Eriolukorra seadus (Emergency Situation Act) – 10.01.1996 (as amended) -  
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1 INTRODUCTION  
 

This conformity study analyses in detail the provisions of Directive 2004/38/EC on the free movement 
of EU citizens in its consolidated version, and compares it with the legislation in place in Estonia.  

Directive 2004/38/EC repealed the earlier Directives on free movement of persons (Directives 
64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 
90/365/EEC and 93/96/EEC) as from 30 April 2006.  
 
EU citizenship gives every Union citizen the right to move and to reside freely within the territory of 
the Member States. The facilitation and promotion of this right, which is at the same time one of the 
fundamental freedoms of the internal market, is the objective of Directive 2004/38/EC. A second 
objective of Directive 2004/38/EC was to codify and review the various pieces of legislation and case-
law dealing with this issue.  
 
Free movement as a fundamental freedom of the internal market 
 
Free movement is one of the fundamental freedoms of the internal market and can therefore only be 
restricted in a limited number of pre-determined circumstances. Thus, national legislation cannot adopt 
more restrictive legislation than provided for in the Directive.  
 
Directive 2004/38/EC introduces, on the one hand, a uniform approach regarding the formalities that 
Member States can impose upon EU citizens residing in their territory. These formalities are expressly 
established in the Directive and restricted in function of the duration of the stay in the Member States.  
 
• For a stay of less than three months, the only formality a Member State can impose is the 

presentation of a valid passport or national identity card.  
 
• For residence of more than three months, a Member State can only require the EU citizen to register 

in the population register of the place of residence. This registration needs to be validated 
immediately if a certain number of conditions are complied with. The Member State can only 
require the EU citizen to present proof that he/she is a worker, self-employed person, student or has 
sufficient resources not to become a burden upon the social security system of the Member State. 
Member States cannot lay down a fixed amount of what they consider to be “sufficient resources”, 
but must always take into account the personal situation of the person concerned. Family members 
of the EU citizen will have to present an identity document and proof of the family link to an EU 
citizen.  

 
• After five years of continuous residence in a Member State, an EU citizen obtains a right to 

permanent residence. The host Member State shall issue a document certifying permanent 
residence. A permanent resident has the right to be treated equally to a national of the Member 
State.   

 
On the other hand, the Directive also determines and clarifies the only acceptable reasons for 
restriction of the free movement of citizens by Member State authorities, namely for reasons of public 
order, public security and public health. (For the interpretation and conditions of such exceptions, it is 
important to rely upon the case-law of the Court of Justice.)  
 
These measures guarantee a strong protection against expulsion for EU citizens who have been long-
term residents in another Member State. Such measures need to be proportionate and shall always look 
at the personal conduct of the individual concerned which must represent a “genuine, present and 
sufficiently serious threat affecting one of the fundamental interests of society”. In addition, the 
Directive establishes some procedural safeguards in case an expulsion decision is considered.  
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1.1 OVERVIEW OF THE LEGAL FRAMEWORK IN ESTONIA 
 
Estonia is a unitary state. The Estonian legal system is based on continental system. Legislative power 
is vested in the Riigikogu (Parliament). The Riigikogu passes laws and resolutions, elects the President 
of the Republic, ratifies and denounces international treaties. 
 
The Government of the Republic executes the domestic and foreign policies of the state, administers 
the implementation of laws of the Riigikogu, introduces bills, issues regulations and orders on the 
basis of and for the implementation of law (Acts of the Riigikogu) and performs other duties which the 
Constitution and the laws vest in the Government of the Republic.  
 
A ministry is a government agency which performs functions provided by law and functions assigned 
by the Government of the Republic pursuant to law. The ministry is in charge of the implementation of 
the European Union law within the area of government of the ministry and of the forming of the 
positions of Estonia in the decision-making process concerning European Union issues. A minister 
issues regulations and Directives, but only strictly on the basis and for the implementation of law. 
 
Relevant sources of law in the context of transposition of EU Directives are: 
 

• Acts of the Riigikogu – persons rights can be restricted and additional burdens imposed only 
under Act of Riigikogu 

• Regulation of the Government of the Republic – can be adopted strictly on the basis and for 
the implementation of Acts of the Riigikogu 

• Regulations of the Ministers - can be adopted strictly on the basis and for the implementation 
of Acts of the Riigikogu 

 
There are no other sources of law by which Directives can be transposed. Governmental bodies and 
agencies, other than Government of the Republic and Minister, and local governments can not play 
any role in transposition.  
 
Case–law is not formal source of law in Estonia, but is still one of the primary tools for interpretation, 
and can be a “source of inspiration” for administrative bodies.  
 
However it should be highlighted there is no case-law concerning the Directive 2004/38/EC as yet in 
Estonia. This fact is also confirmed by Citizenship and Migration Board. 
 
The Constitution of the Republic of Estonia provides the basis for court administration. Estonia has a 
three-level court system. Administrative courts adjudicate matters in the first instance. Appeals against 
decisions of courts of first instance shall be heard by courts of second instance. Courts of appeal are 
courts of second instance (sometimes also called circuit courts). The Supreme Court is the court of the 
highest instance. A statement of claim is filed with the court of first instance, an appeal with the court 
of second instance and an appeal in cassation with the court of third or the highest instance. A matter 
shall be heard in the Supreme Court only after all previous court instances have been passed. Despite 
the fact that rulings of the Supreme Court are not directly legally binding, these are important sources 
of interpretation.  All reasoned judgements of the Supreme Court are published in Part III of the State 
Gazette. Supreme Court decisions are also electronically available on the homepage of the Supreme 
Court. 

https://www.riigiteataja.ee/ert/act.jsp?id=633949
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1.2 FRAMEWORK FOR TRANSPOSITION & IMPLEMENTATION OF DIRECTIVE 2004/38/EC 
IN ESTONIA 

 
1.2.1 Distribution of competences according to the national Constitution 

 
Directive 2004/38/EC has been transposed by primary legislation passed by the Riigikogu. As Estonia 
is a unitary state the problem of distribution of competences between central and regional levels of 
government does not appear in Estonia. Transposition of EU Directives is exclusive competence of 
State, and regional and local governments do not play any role in the transposition process. Local 
governments do not play any role in implementation of the transposed EU law as well in matters of 
free movement of persons. 
 
The main governmental body responsible for transposition of the Directive was Ministry of Interior. 
The draft of the main transposition instrument “Citizen of European Union Act” was prepared by the 
Ministry of Interior.  
 
In its everyday work the Ministry develops and guides two areas: internal security and regional fields. 
In the field of internal security the Ministry of the Interior and the institutions in its governing area  
have a mission to ensure the internal security of the state and to protect the public order, to guard and 
protect the state border and ensure the border regime. The Ministry of the Interior and the institutions 
in its governing area also have a task to regulate citizenship and migration affairs. The Ministry can 
adopt regulations strictly on the basis and for the implementation of Acts of the Riigikogu. 
 
The main governmental body responsible for implementation of the Directive is the Citizenship and 
Migration Board (CMB) within the administrative area of the Ministry of Internal Affairs.  
 
Estonian transposition legislation leaves in many cases to the administrative bodies quite wide margin 
of discretion, but all discretionary decisions are subject to the rule of law. In addition, administrative 
acts have to be just, fair and reasonable, and proportional. In addition all discretionary decision should 
take into account the purpose, given by the entitling legal act 
 
The legality of administrative acts in the field of free movement of citizens and their family members 
is guaranteed by administrative courts 
 
However, it should be highlighted that there are indeed no cases concerning EU citizens and family 
members. This fact was confirmed by competent authorities. There exist only cases concerning 
primarily on former officers of the Soviet army and of the KGB in connection with the Aliens Act. 
This regulates in a totally different tone to that of the  EU Citizens Act.  
 
The administrative practice concerning EU citizens (and family members) is very marginal in Estonia. 
There are no cases where there were imposed sanctions or expulsion. It seems that there are also no 
refusals of issuing of documents or refusal of right of residence. So the primary source for the 
following analysis is plain text of legal acts. 
 

1.2.2 General description of organisation of national authorities implementing 
Directive 2004/38/EC   

 
The main governmental body responsible for implementation of the Directive is the CMB and its main 
tasks include: 
 

• the identification of persons living in Estonia either as Estonian citizens or aliens and the issue 
of identity documents to residents of Estonia;  
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• receipt and processing of applications for residence and work permits of aliens who wish to 
settle or are living in Estonia, and making decisions on whether to grant or refuse to grant 
residence and work permits;  

• processing of asylum applications and making decisions on whether to grant asylum or refuse 
to grant it;  

• confirming visa invitations and extending the allowed period of stay in Estonia; 
• processing of misdemeanours committed by aliens illegally staying or working in Estonia, 

issuing of precepts to leave Estonia or to apply for a residence permit in Estonia;  
• organising the expulsion of aliens from Estonia; 
• making decisions on the requests of foreign countries for the readmission of Estonian citizens 

and aliens whose habitual residence is in Estonia;  
• maintaining of the relevant state registers and databases.  

 
The CMB issues the following identity documents:  

• identity cards;  
• passports;  
• alien's passports;  
• temporary travel documents;  
• refugee's travel documents;  
• seafarer's discharge books;  
• certificates of record of service on ships.  

 
On the basis of data gathered during documentation, the CMB maintains the following registers and 
databases:  

• State Register of Residence and Work Permits;  
• National Visa Register;  
• State Register of Prohibitions on Entry;  
• State Register of Refugees;  
• Database of aliens staying in Estonia illegally;  
• Database of registration of short-term employment of an alien in Estonia;  
• Database of identity documents issued by the CMB;  
• Database of persons who have applied for the acquisition or restoration of Estonian 

citizenship;  
• Database of persons who have lost Estonian citizenship.  

 
One of the important tasks of the CMB is to provide other governmental agencies with information 
needed in their work. The Police Board, the Security Police Board, the Board of the Border Guard, the 
Tax and Customs Board, notaries, courts, etc. identify persons on the basis of information included in 
application dossiers preserved in the CMB. The CMB also exchanges information with the Ministry of 
Internal Affairs, the Ministry of Foreign Affairs, the Statistical Office, the Population Register and 
other government agencies as well as local government authorities. Co-operation with the relevant 
foreign authorities is increasing year by year.  
 
 
2 LEGAL ANALYSIS OF THE TRANSPOSING MEASURES FOR DIRECTIVE 

2004/38/EC 
 
The major transposition instrument in Estonia is Euroopa Liidu Kodaniku seadus (Citizen of European 
Union Act) passed on 17.05.2006. The Act is accompanied by Regulation of the Government of 20th 
of July 2006 – which regulates the procedure for application, grant and extension of temporary right of 
residence of family members of citizens of the European Union, and the procedure for application for 
registration of permanent right of residence and termination of right of residence of citizens of the 
European Union and their family members. Citizen of European Union Act amends also a variety of 
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acts that regulate social security and health insurance issues and persons who have the right of 
temporary or permanent residence are equated with Estonian citizen. This applies also to EU citizens 
and third country nationals. 
 

 
These two major transposition instruments are accompanied by other relevant Acts. 
 

• Riigipiiriseadus (State Borders Act) of 30.06.1994. This Act provides the definition of the 
Estonian state border, the determination and marking of the location of the state border, the 
border regime, and liability for violation of the border regime and illegal crossing of the state 
border. 

 
• Väljasõidukohustuse ja sissesõidukeelu seadus (Expulsion and Prohibition on Entry Act) of 

21.10.1998.This Act provides the basis and procedure for the application to aliens of the 
obligation to leave Estonia and the prohibition on entry into Estonia. 

 
• Isikut tõendava dokumendi seadus (Identity Document Act) of 15.02.1999. This Act 

establishes an identity document requirement and regulates the issue of identity documents to 
Estonian citizens and EU citizen and their family members. 

 
• Halduskohtumenetluse seadustik (Code of administrative court procedure) of 25.02.99. This 

Code provides the competence of administrative courts, the procedure for recourse to 
administrative courts and the administrative court procedure. Administrative decisions taken 
in the field of free movement of EU citizens and their family members can be contested in 
administrative courts. 

 
• Haldusmenetluse seadus (Administrative procedure act) of 06.06.2001. In the field of free 

movement of persons not only special acts but also the general Administrative Procedure Act 
is applicable. The purpose of the Administrative Procedure Act is to ensure the protection of 
the rights of persons by creation of a uniform procedure which allows participation of persons 
and subsequent judicial control. 

 
• Rahvastikuregistri seadus (Population Register Act) of 31.05.2000. This Act provides for the 

composition of data in the population register and the procedure for the introduction and 
maintenance of the population register, processing of data and access to data in the population 
register, entry of data on residence in the population register and exercise of supervision over 
the maintenance of the population register. 

 
Ministry of Internal Affairs have proposed to amend certain acts transposing the directive. But this 
draft is in the early stage of procedure, not approved by the Government and not delivered for further 
discussion to the Parliament. This will be imprudent to analyse it and refer to it as transposition 
instrument.  
 
The quality of Estonian transposition of the Directive 2004/38 is relatively poor. There are a lot of 
conformity problems. A number of Articles of the Directive have not been transposed. Several Articles 
are incompletely transposed. There are also a number of cases of incorrect transposition. 
 
As major errors of transposition the following should be pointed out. 
 
Article 2(2)(c) and (d) stipulate that family members are the direct descendants who are under the age 
of 21 or are dependants and also the dependent direct relatives in the ascending line. Estonian law 
covers only children and parents and not other descendants or dependants neither other direct relatives 
in the ascending line. This should be considered as manifest error in transposition. 
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As regards Article 6, the requirement that jobseekers (who, according to the Directive) should only 
have the obligation to register after 6 months is missing from Estonian law. 
 
Estonian law requires in many cases (Articles 12, 13, 16, 17, 18 etc) residence on the basis of 
temporary right of residence. The Directive does not impose these conditions. This should be 
considered as major error of transposition that could potentially lead to serious infringement of family 
members´ rights 
 
Article 13.2 (a) - Estonian law limits the retention of the right of residence to spouses, whereas the 
Directive applies to “family members” in general. In addition Estonian law requires residence of the 
spouse on the basis of temporary right of residence. The Directive does not impose conditions on 
legality of residence. This should also be considered as major error of transposition that could 
potentially lead to serious infringement of family members´ rights. 
 
Article 14 (3) (4) - Protection against expulsion - has not been transposed at all. This should be 
considered a major conformity problem. These articles prescribe important guarantees against 
expulsion. The Estonian law is therefore in manifest contradiction with the Directive. 
 
Major conformity problem is connected with term of issuance of residence card (in Estonia Identity 
card). According to Estonian law (ETAP art. 27) as a rule 3 months term is assigned for issuance of 
the Identity Card, but this term could be prolonged repeatedly, each time for another 3 months. Such 
regulation can end up in infringement of the 6 months requirements of the Directive. This should be 
considered as major error of transposition as weakens considerably procedural guarantees prescribed 
by the Directive. 
 
ELKSis very vague and general in this respect on the grounds of expulsion. ELKS does not define 
what is the substance of these grounds. ELKS in many cases refer to VSS, the act that provides the 
basis and rules of procedure relating to the application of  the obligation to leave Estonia and the 
prohibition on entry into Estonia of aliens. Unfortunately VSS is almost totally concentrated on the 
procedure of expulsion and not on the grounds of expulsion. 
 
As regards article A4 (1), in Estonia only those non-nationals who have the right of temporary or 
permanent residence are equated with Estonian citizen, while Article 24 (1) of the Directive refers to 
EU citizens residing “on the basis of this Directive”. Accordingly those EU citizens who have not yet 
acquired the right of temporary residence (during first three months of stay) are not covered by the 
clause of equal treatment. In practice, this transposition problem relates primarily to Health Insurance 
and Family Benefit. 
 
As regards Article 31(2),Estonian law is in direct conflict with this provision of the Directive. In 
Estonia expulsion may be contested pursuant to the procedure provided for in the Code of 
Administrative Court Procedure. But at the same time Estonian law stipulates strictly that the 
contestation of expulsion shall not postpone expulsion for the time of judicial proceedings. 
 
However, there are also cases where Estonian law is more favourable to EU citizens and their family 
members than the Directive.  Two major examples of more favourable regime concern Articles 7 and 
8 of the Directive.  Article 7 of the Directive prescribes a number of conditions to be fulfilled by 
Union citizen to reside for more than 3 months in the host member state. Under Estonian law Union 
citizens do not have to meet any conditions to reside for more than 3 months other than being Union 
citizens. Therefore the Estonian legislation is very liberal and the provisions regarding family 
members only apply to third country nationals. But there is still a potential conformity problem as 
regards Article 7. The Directive stipulates that EU citizens shall have the right of residence by meeting 
certain requirements.  Instead of that, Estonian law stipulates that the EU citizen “acquires” right of 
residence by registering his or her place of residence in population register. The Estonian approach is 
obviously different from that of the Directive.  Article 8 of the Directive prescribes that certain 
documents and provision of proof about certain facts should be required for the registration certificate 
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to be issued. The Estonian approach is different and in general more favourable. Instead of registration 
certificate an Identity Card will be automatically issued to all EU citizens and their family members 
upon registration of their place of residence in population register. Most of the documents and proof 
required by the Directive are not required in Estonia.  

2.1 Definitions, family members and beneficiaries  
 
Several conformity issues appear concerning the transposition of definitions. 
 
Definitions: the concept of “family members”(Article 2) 
 
Article 2(1) “Union citizen” 
 
Under Directive term "Union citizen" means any person having the nationality of a Member State. But 
Estonian ELKS defines that the Act applies to the citizens of the European Union and the citizens of 
the European Economic Area who are not Estonian citizens, and to the citizens of the Swiss 
Confederation and to their family members. It means that term “EU citizen” in Estonia is wider than 
that of the Directive as citizens of the EEA and Switzerland are included. But on the other hand, 
Estonian citizen are expressis verbis excluded. The latter causes problems for Estonian citizen’s family 
members 
 
Article 2(2) - Family members 
 
Under ELKS family members are only third country family members - because under Estonian law 
there are no conditions for residence of EU citizens, they have a right of residence and entry just for 
being EU citizens. Therefore, the Estonian law applies regardless of whether they are family members 
or not. Under Estonian law (ELKS Article 3, para 1) a family member of a citizen of the European 
Union is a person who is not a citizen of the European Union or a citizen of Estonia and who is a 
spouse of the citizen of the European Union, a child under 21 years of age or a dependent adult child 
of the citizen of the European Union or of his or her spouse or dependent parent of the citizen of the 
European Union or of his or her spouse. 
 
As Estonian citizens are not covered by ELKS, their family members who are not Estonian citizens or 
citizens of another Member State do not enjoy the rights of entry and residence according to the 
Directive. This could be considered as major conformity problem 
 
Furthermore, Estonian provisions transposing the concept of “family member” clearly have a narrower 
scope.  Estonian provision covers only the child and not other descendants or dependants and only 
parents and not other direct relatives in the ascending line. This is clearly a significant error of 
transposition. 
 
Estonia does not recognize registered partnership and same-sex marriages. This means that in Estonia 
partners do not enjoy rights of family members under the Directive 
 
Beneficiaries and facilitation of entry and residence (Article 3) 
 
Article 3(1) - Beneficiaries 
 
There is a gap in Estonian law. The provision stipulating that the Directive shall apply to all Union 
citizens who move to or reside in a Member State other than that of which they are a national, and to 
their family members as defined in point 2 of Article 2 who accompany or join them, has not been 
transposed into Estonian legislation. 
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Article 3(2)(a) - Beneficiaries 
 
The Article prescribes that without prejudice to any right to free movement and residence the persons 
concerned may have in their own right, the host Member State shall, in accordance with its national 
legislation, facilitate entry and residence for the listed in article 3 (2) (a) and 3 (2) (b) persons. ELKS 
Article 3 prescribes that to family members stipulated in Article 2 (2) of the Directive also other 
persons  who, in the country from which they have come, is a dependant of the citizen of the European 
Union. Also included is a member of his or her household, or who is permanently unable to cope 
independently due to health reasons or disability and it is necessary that the citizen of the European 
Union personally cares for him or her. 
 
Accordingly, as for any other family members, Estonian law is more generous than the Directive, as 
these family members have the same rights as family members under Article 2(2). Furthermore, while 
the Directive provides, “…where serious health grounds strictly require the personal care of the family 
member by the Union citizen”, Estonian provision refers merely to health reasons, without requiring 
these reasons to be serious. 
 
Secondly, Estonian law states “permanently unable” where this is not required by the Directive. 
Accordingly Estonian law is stricter and not in concordance with EU law 
 
It should be highlighted that ELKS Article 3 covers only third country nationals who are not citizens 
of EU and respectively, Estonia. Under Estonian law there are no conditions for residence of EU 
citizens, they have a right of residence and entry just for being EU citizens and therefore, the Estonian 
law applies regardless of whether they are family members or not. 
 
Article 3(2) (b) – Beneficiaries 
 
The provision that Member State shall, in accordance with its national legislation, facilitate entry and 
residence of partners whose durable residence has been duly attested has not been transposed. 
Accordingly the scope of Estonian law is considerably narrower. 
 
The Article also prescribes that the host Member State should undertake an extensive examination of 
the personal circumstances and shall justify any denial of entry or residence to listed people. This 
provision has not been transposed expressis verbis. But as persons listed in Article 3 (2) (a) are treated 
as family members, then there is no room for discretion - once the conditions are met they have the 
right to entry and residence. Nevertheless, the lack of transposition in this respect does not in fact 
cause a concordance problem. 

2.2 Rights of exit and entry 
 
Right of exit (Article 4) 
 
Article 4 provides a general right for Union citizens and family members, provided they have the 
required identity card or passport, to leave the territory of a Member State. The requirements for exit 
are regulated under RPS which stipulates particularities of border regime and ITDS which defines the 
scope of identity documents. In general, Estonian law does not restrict right of exit, and does not 
impose visa requirements, but there are two conformity problems in this respect in Estonia. However 
these problems are more of technical nature and the implementation in practice is actually in line with 
the Directive 
 
RPS Article 11(1) para 4 sets up document requirement as for arrival in Estonia and not as for leave as 
per Article 5 of the Directive - A citizen of a Member State of the European Union or the European 
Economic Area Agreement or a citizen of the Swiss Confederation arriving in Estonia shall hold a 
valid travel document or identity card issued by a competent authority of the Member State of the 
European Union, the European Economic Area Agreement or the Swiss Confederation. Surprisingly, 
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RPS does not regulate document requirements for leave at all. Of course in practice the same 
documents as for arrival are required. Certainly this is a gap in Estonian legislation but in practice the 
same documents are required for leave as for entry. 
 
Article 4(3)- Right of exit 
 
The Directive also refers to renewal, but specific provisions concerning  conditions of renewal are 
missing from ITDS.  
 
However, in practice, identity cards and passports are periodically renewed. Identity cards are 
automatically renewed after every five years. Possession of an identity card is obligatory for 
everybody who is an Estonian citizen or an EU citizen or his or her family member and who has right 
of residence in Estonia. 
 
Identity cards are issued upon registration of one’s dwelling place in the Population Register. 
 
But as ITDS does not contain specific provisions about renewal there still may be conformity problem 
from the legal certainty point of view. 
 
The requirements to passports are regulated under EU law. For example, Regulation No 
2252/2004,which is directly applicable in Estonia. So no transposition problem arises. 
 
Article 4 (4) –Right of exit 
 
ITDS Article 24, para. 1 requires that Estonian passports are issued with a period of validity of up to 
five years. The clause – “Up to five years” - is not in conformity with the Directive, and at least 
theoretically allows this document to be issued with a period of validity less than five years. 
According to the estimation of competent authorities, the five year rule is general rule and in practice 
there are no exceptions to that. So the problem is indeed theoretical. 
 
Passport requirement is relevant only in cases where no ID is issued. Since ID are issued to all who 
have right of residence, no conformity problem arises. 
 
Right of entry (Article 5) 
 
Article 5 provides a general right of entry for Union citizens and family members. Estonian law does 
not impose additional requirements in this respect. ELKS Article 7, para 1 regulates that a citizen of 
the European Union has the right to stay in Estonia on the basis of a valid travel document or identity 
document. In this respect ELKS should be read in this way, indicating that stay obviously presupposes 
entry. So the same documents are required for entry.  It should also be noted that according to RPS art. 
11(1) from family members valid travel document is required. This is more favorable provision than 
that of the directive 
 
But there remain still two conformity problems in respect of Articles 5 (2) and 5 (3). These should be 
considered as significant errors of transposition, which could cause additional burdens in the context 
of free movement of persons.  
 
Article 5(2) – Right of entry 
 
The requirement of the Directive that Member States shall grant family members who are not 
nationals of a Member State every facility to obtain the necessary visas, and that such visas shall be 
issued free of charge as soon as possible and on the basis of an accelerated procedure is not transposed 
into Estonian transposition legislation.  
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Article 5(4) – Right of entry 
 
The provision that when a Union citizen, or a family member who is not a national of a Member State, 
does not have the necessary travel documents or, the Member State concerned shall, before turning 
them back, give such persons every reasonable opportunity to obtain the necessary documents or have 
them brought to them within a reasonable period of time or to corroborate or prove by other means 
that they are covered by the right of free movement and residence – has not been transposed into 
Estonian law. However, according to the information received from competent authorities, in these 
situations Estonian Border Guard implements the recommendation of the European Commission 
(06/11/2006*K (2006) 5186 Final) so-called Schengen Manual. In para 3.1.2. the Manual prescribes 
that Member States shall, before turning persons back, give such persons every reasonable opportunity 
to obtain the necessary documents or have them brought to them within a reasonable period of time or 
to corroborate or prove by other means that they are covered by the right of free movement and 
residence.  

2.3 Right of residence 
 

2.3.1 Right of residence for up to three months (Article 6) 
 
Article 6 of the Directive grants an initial right of residence for up to three months. ELKS stipulates 
that a citizen of the European Union has the right to stay in Estonia on the basis of a valid travel 
document or identity document, but not later than after three months after the date of entry in Estonia, 
he or she must register his or her place of residence (dwelling place) pursuant to the procedure 
provided by the Population Register Act. Accordingly, as regards the first three months, no conditions 
can be found in Estonian law. Accordingly Estonian law is in line with the Directive. 
 
But as the requirement that jobseekers (who according to the Directive) should only have the 
obligation to register after 6 months is missing from Estonian law, there is still a major conformity 
problem  
 

2.3.2 Right of residence for more than 3 months (Article 7-13) 
 

(a) Conditions under Article 7 
 
Article 7 provides for the right of residence to continue after three months where certain conditions are 
satisfied. Estonia does not impose the conditions stipulated in Article 7.Accordingly, Estonian law is 
more favourable than the Directive. ELKS Article 13 sets up the only condition for EU citizen - a 
citizen of the European Union acquires temporary right of residence in Estonia for five years if such 
citizen registers his or her place of residence pursuant to the procedure provided by the Population 
Register Act. So the registration of place of residence is the only condition in Estonia.  EU citizens 
will acquire the rights of residence just because they used to be EU citizen.  Therefore, the Estonian 
legislation is very liberal and the provisions regarding family members only apply to third country 
nationals.  
 
But there is still a potential conformity problem as regards Article 7. The Directive stipulates that  EU 
citizens shall have the right of residence by meeting certain  requirements.  Rather, Estonian law 
stipulates that the EU citizens “acquire” right of residence by registering his or her place of residence 
in population register. The Estonian approach is obviously different from that of the Directive.  
 
(b) Administrative formalities for Union citizens (Article 8) 
 
Article 8 sets up administrative formalities as regards residence. Estonian law is generally in line with 
the Directive. Moreover, Article 8 of the Directive prescribes that certain documents and provision of 
proof about certain facts should be required for the registration certificate to be issued. The Estonian 
approach is different and in general is more favourable. Instead of registration certificate an Identity 
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Card will be automatically issued to all EU citizens and their family members upon registration of 
their place of residence in population register. Most of the documents and proof required by the 
Directive are not required in Estonia.  
 
Application forms are available on website of Citizenship and migration Board 
 
Description of Documents - http://www.mig.ee/index.php/mg/eng/descriptions_of_documents;  
 
Application forms 
http://www.mig.ee/index.php/mg/eng/application_forms/forms_to_be_completed_on_the_screen 
 
Application form are in concordance with the Directive and do not impose additional burdens. 
 
However, Article 8(1) includes the requirements of the ECJ in Antonissen with regard to jobseekers. 
The registration period of 3 months is not extended to 6 months for jobseekers. This is not in line with 
Community law on free movement of Union citizens, as interpreted by the ECJ.  
 
There is still one minor problem of conformity as regards Article 8(2)  
 
The requirement of the Directive that a registration certificate shall be issued immediately has not 
been transposed into Estonian law. There are no precise requirements in the law as to how quickly the 
document should be issued. But in practice the certificate is issued immediately upon registration. 
Accordingly, Estonian practice seems to be correct, but from legal certainty point of view there is still 
a conformity problem 
 
(c) Family members who are not nationals of a Member State (Article 9-12)  
 

• Administrative formalities (Article 9) 
 
Article 9 provides for the issuing of residence cards to the family members of EU citizens. Article 9 
(2) and 9 (3)  are correctly transposed by ELKS articles 10 and 25 but there is a conformity problem 
with Article 9 (1). In Estonia a document attesting the temporary right of residence (residence more 
then three months) is an identity card not a residence card. This does not create conformity problems. 
 

• Issue of residence cards (Article 10) 
 
Article 10 is a detailed article addressing the issue of residence cards to family members of a Union 
citizen who are not themselves Union citizens. The article is transposed by ELKS § 25, that regulates 
that The Citizenship and Migration Board shall issue an identity card to a family member who has 
been granted temporary right of residence in Estonia and the identity card shall be the document in 
proof of the family member's temporary right of residence. An identity card is issued for the term of 
the temporary right of residence. It should be highlighted that in Estonia, instead of residence card an 
identity card is issued. According to ITDS Article 19, an identity card is an internal document held by 
an Estonian citizen or an alien staying permanently in Estonia. Identity card is issued to a person upon 
registration of his or her place of residence in the Population Register. Identity cards are issued to the 
following: 
1)  Estonian citizens; 
2)  Aliens permanently residing in Estonia on the basis of right of residence. 
 
Accordingly, aliens are from this point of view equated with Estonian nationals. Estonian citizens and 
citizens of the European Union, Members States of the European Economic Union or the Swiss 
Confederation are permitted to cross the Estonian state border. This  is also a border between Member 
States of the European Union which can be crossed with a valid identity card. All the other identity 
documents established by ITDS are issued on the basis of data entered on the identity card of the 
person concerned. 

http://www.mig.ee/index.php/mg/eng/descriptions_of_documents
http://www.mig.ee/index.php/mg/eng/application_forms/forms_to_be_completed_on_the_screen
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In addition to ELKS the article is also transposed by ETAP Article 19 and 27. 
 
There is one quite serious problem of transposition which concerns term of issuance of documents.  
 
Article 10(1)  
 
The Directive prescribes that the right of residence of family members of a Union citizen who are not 
nationals of a Member State must be evidenced by the issuing of a document called “Residence card 
of a family member of a Union citizen” no later than six months from the date on which they submit 
the application. Estonian transposition is incorrect as according to ETAP. Article26 para 1 prescribes 
that as a rule the 3 months term is assigned for issuance of ID to family members. But under ETAP 
Article 27 para. 2, this term could be repeatedly prolonged, each time for another 3 months. This could 
in practice lead to infringement of rights. For example if the term of issuance of ID has been 
prolonged twice (each time for 3 month) in addition to the original 3 months term, it will constitute a  
9 months period. As such, the requirement of the Directive – no longer later than 6 months –will not 
be obeyed. 
 
There is a gap in transposition as well. The Directive expressly requires the issuance of a Residence 
card named “residence card of a family member of a Union Citizen” which has not been transposed 
either. 
 
Article 10(2)(a) and (b) 
 
For the residence card to be issued, Member States may require only presentation of a valid passport 
and a document attesting to the existence of a family relationship or of a registered partnership. But 
Estonian law is incorrect as it (ETAP Article 19 sections 4 and 6) requires a photo Accordingly, 
Estonian law is stricter than the Directive. The reason of this lack of transposition is based on the 
Estonian system of issuance of identity cards instead of residence cards. The identity card is the 
primary identity document in Estonia which can be used even in the case of crossing the borders. 
 
According to ETAP Article 19, when applying to acquire or to extend temporary right of residence the 
following document should be presented: 
1) Application form 
2) Identity document 
3) Photo 
4) A document attesting to the existence of a family relationship according to Article 3 of the 
European citizen act 
5) A document attesting to the payment of the state duty 
 

• Validity of residence cards (Article 11)  
 
Article 11 provides for the period of validity of residence cards and provides that certain temporary 
absences will not render the card invalid. Estonian transposition is controversial. Article 11. (1) - 
instead of a residence card, an identity card is issued in Estonia. Article 11. (1) - instead of a residence 
card, an identity card is issued in Estonia. This could create problems for persons travelling inside the 
EU with the ID-card since the Directive does not require other Member State to grant entry on the 
basis of an ID-card issued by the Member State of residence. Only the ID-card by the home Member 
State is recognised as a valid travel document under the Directive. Consequently, transposition is 
incorrect. 
 
An identity card is issued to family members for the whole term of temporary right. There is no 
obligation to apply for the identity card. The identity card is issued automatically to all family 
members who have been granted temporary right of residence in Estonia. So issuance of identity card 
could no way be considered as an additional burden. As temporary right of residence is valid up to five 
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years the identity card will be not issued for a longer period than five years. But if person obtains right 
of permanent residence the identity card will be automatically renewed.  But as regards Article 11 (2) 
there is a gap in transposition. This gap is significant as Estonian approach is not comparable with that 
of the directive 
 
In Article 11(2), the Directive sets up the requirement that the validity of the residence card shall not 
be affected by temporary absences not exceeding six months a year, or by absences of a longer 
duration for compulsory military service or by one absence of a maximum of 12 consecutive months 
for important reasons such as pregnancy and childbirth, serious illness, study or vocational training, or 
a posting in another Member State or a third country.  
 
Estonian law states that certain temporary absences from Estonia shall be included in the period of 
permanent residence in Estonia (ELKS Article 5) Accordingly, Estonia has failed to transpose the 
provision. Estonian law is incompatible with the Directive, as the Directive speaks of validity of the 
card and not of continuity of residence, as does Estonian law. But there is a link between the validity 
of the identity card and continuity of residence in Estonia. According to ITDS Article 19, an identity 
card is an internal document held by an Estonian citizen or an alien staying permanently in Estonia. 
Identity cards are issued to aliens permanently residing in Estonia on the basis of right of residence. 
Accordingly, a longer absence  or because of other reasons than stipulated in ELKS Article 5, will 
affect the validity of the identity card. However, it is impossible to find any legal provision as to how 
this link between continuity of residence and the validity of card will work. Accordingly, Estonian law 
is vague and imprecise in this respect.  
 

• Retention of the right of residence by family members in the event of death or 
departure of the Union citizen (Article 12) 

 
Article 12 provides that family members retain the right to reside where the Union citizen dies or 
leaves the Member State. The Article deals with a number of different groups of people. Family 
members who are EU citizens and family members who are not EU citizens. Estonian transposition is 
controversial.  
 
On the one hand, Estonian law is more favourable as regards family members who are EU citizens 
(Article 12(1). This provision has not been transposed because Union citizens have an unconditional 
right of residence for being Union citizens and it does not derive from being a family member. 
Therefore this provision needed not to be transposed in Estonia. This makes Estonian transposition 
more favourable. 
 
On the other hand there is a major conformity problem as regards family members who are not EU 
citizen (Article 12 (2)). ELKS Article 36 prescribes that in the case of the death of a citizen of the 
European Union, the temporary right of residence of his or her family member extinguishes unless the 
family member has resided in Estonia on the basis of temporary right of residence for at least a year 
before the death of the citizen of the European Union, and he or she fulfils certain requirements (is 
employed or operates in Estonia as a sole proprietor; he or she has sufficient funds to maintain himself 
or herself and his or her family members…etc.) Accordingly Estonian law requires residence on the 
basis of temporary right of residence. The Directive does not impose conditions on legality of 
residence at all accordingly Estonian law is in direct conflict with the directive and limits seriously 
family members´ rights under the Directive. 
 
It is also not absolutely clear whether the family members who retained the right of residence are 
subject to the rights under the Directive until the end or they are subject to the general aliens regime. 
There is still an indication that family members will be subject to special regime under the Directive, 
as ELKS Article 36 stipulates that “Upon the death of a citizen of the European Union, the temporary 
right of residence of a family member may be restricted, his or her temporary right of residence may 
be terminated or extension of the temporary right of residence may be refused pursuant to the 
GENERAL PROCEDURE…” The term general procedure refers to procedure stipulated in ELKS. So 
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it is highly probable that these family members will be subject to Directives regime and not to the 
regime stipulated in “Estonia Aliens Act”    
 
In addition, there is also a serious conformity problem as regards Article 12(3) of the Directive. Again, 
Estonian law refers merely to death, but Directive speaks about departure from the Member State as 
well. Accordingly, the scope of relevant Estonian provision is narrower than that of the Directive’s. It 
means that a Union citizen's departure from the host Member State in reality may entail loss of the 
right of residence of his/her children or of the parent who has actual custody of the children, 
irrespective of nationality, if the children reside in the host Member State and are enrolled at an 
educational establishment, for the purpose of studying there, until the completion of their studies. 
 

• Retention of the right of residence by family members in the event of divorce, 
annulment of marriage or termination of registered partnership (Article 13) 

 
Article 13 is similar to Article 12 in that it provides that family members can retain their right of 
residence whether there is a divorce, annulment or termination of a civil partnership. Estonian 
transposition is again controversial. On the one hand, Estonian regime as regards Articles 13 (1) and 
(2) is more favourable as Estonian law does not impose those conditions as regards family member 
who are EU citizens. But on the other hand there are serious transposition problem as regards Article 
13 (2). 
 
Article 13(2) (a) 
 
Estonian law has a narrower scope – and limits the retention of the right of residence to spouses, 
whereas the Directive applies to “family members” in general.  
 
There is another transposition problem as well because Estonian law requires residence of the spouse 
on the basis of temporary right of residence. The Directive does not impose conditions on legality of 
residence. Accordingly, right to reside of those spouses whose marriage has lasted for at least three 
years before the initiation of the divorce or annulment proceedings but who have not lived together at 
least one year during the time the spouses were using the temporary right of residence right, could be 
terminated. 
 
Article 13 (2) (d) 
 
There is a conformity problem, as the Directive also says, “or that they are members of the family, 
already constituted in the host Member State”. This clause has not been transposed in Estonia, 
accordingly the scope of Estonian law is narrower that that of the Directive. In addition, the provision 
that family members shall retain their right of residence exclusively on a personal basis has not been 
transposed in Estonia. However, it is also not absolutely clear whether the family members who 
retained the right of residence are subject to the rights under the Directive until the end or they are 
subject to the general aliens’ regime. There is still an indication that family members will be subject to 
special regime under the Directive. 
 

2.3.3 Retention of the right of residence (Article 14) 
 
Article 14 provides for the circumstances in which persons retain the rights of residence granted by 
Article 6 and Article 7 respectively. 
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(a) Residence for less than 3 months (Article 14(1)) 
 
Article 14 (1) has not been transposed. One cannot find in Estonian law provisions that Union citizens 
and their family members shall have the right of residence provided for in Article 6, as long as they do 
not become an unreasonable burden on the social assistance system of the host Member State. 
Estonian law is more favourable since it stay in Estonia is unconditional.  
 

(b) Residence for more than 3 months (Article 14(2)) 
 
The Directive stipulates that in specific cases where there is a reasonable doubt as to whether a Union 
citizen or his/her family members satisfies the conditions set out in Articles 7, 12 and 13, Member 
States may verify if these conditions are fulfilled. This verification shall not be carried out 
systematically 
 
Estonian transposition - ELKS 54 - is incomplete as Estonian law does not specify the method and 
format of provision of such proof.  There is only declaratory provision, that a family member shall 
provide proof of his or her conformity to the prerequisite and conditions which are the basis for the 
temporary right of residence or extension thereof. From legal certainty point of view, the Estonian 
situation seems to create problems to persons as administration is granted too wide discretion – what 
kind of proof will be deemed sufficient?  In addition, Estonian law does not contain the requirement 
that this verification shall not be carried out systematically. Note that the only condition to be checked 
in Estonia will be whether the person is a Union citizen or family members since stay is unconditional.  
 

(c) Protection against expulsion (Article 14(3)-(4)) 
 
These provisions have not been transposed at all, which does not create major problems of conformity 
since stay in Estonia is unconditional.  
 

(d) Article 15: reasons for expulsion 
 
The Article has not been transposed sufficiently into Estonian law. There is a conformity problem as 
regards Article 15 (1) as Article 31.4 has not been transposed at all. Article 31.2 has been incorrectly 
transposed. See also comments to those articles.  
 
Articles 15 (2) and 15 (3) have not been transposed either. One cannot find in Estonian legislation 
provision that guarantees that the expiry of the identity card or passport on the basis of which the 
person concerned entered the host Member State and was issued with a registration certificate or 
residence card shall not constitute a ground for expulsion from the host Member State and that the host 
Member State may not impose a ban on entry in the context of an expulsion decision to which 
paragraph 1 of Article 15 applies. Non transposition of these provisions could lead to serious 
infringement of persons’ rights. 

2.4 Right of permanent residence 
 

2.4.1 General rule for Union citizens and their family members (Article 16: Eligibility) 
 
In general the Article was transposed correctly as Estonian law - ELKS Article 40 - stipulates that a 
citizen of the European Union who has permanently resided in Estonia for a period of five consecutive 
years based on temporary right of residence is entitled to permanent right of residence. Accordingly, 
there are no further requirements as regards EU citizens. Provisions of Article 16 (3) and (4) are also 
correctly transposed. 
 
However, there is still a potential conformity problem as regards Article 16 (2). The Directive requires 
legal residence with the Union citizen. The Estonian law not only requires permanent legal residence, 
but, in addition, also requires that this residence shall be based on temporary right of residence. The 
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only way to reside legally in Estonian is to have right of temporary residence. No other ways are 
available, so Estonian law does not entirely follow the logic of the Directive.  
 

2.4.2 Acquisition of the right of permanent residence for workers/self employed 
people and their family members (Article 17)  

 
In general, the provision has not been transposed correctly. Only provision transposing article 17 (2) 
and 17 (4) (b) are in line with the Directive. 
 
In Article 17(1) (a) the Directive says that early retirement is the basis for enjoyment of the right of 
permanent residence in the host Member State before completion of a continuous period of five years 
of residence. It is possible to have an early retirement in Estonia but there is no link to this provision of 
the Directive. “Attained the age of residence” could not include the case of early retirement  
 
As regards Article 17(1)(b) and Article 17 (1) (c) of the Directive Estonian law (ELKS 40, para 2) 
requires temporary right of residence while Directive speaks simply about residence. 
 
In addition, the provision that for the purposes of entitlement to the rights referred to in points (a) and 
(b) of Article 17 of the Directive periods of employment spent in the Member State in which the 
person concerned is working shall be regarded as having been spent in the host Member State – has 
not been transposed in Estonia. Furthermore, the clause stating that absences from work or cessation 
of work due to illness or accident shall be regarded as periods of employment. (Article 17 (1) (c),   has 
not been transposed as either. These two transposition issues should be considered as substantial 
because could end up in a serious limitation of person’s rights under the Directive. 
 
Article 17(4)(a) 
 
While the Directive speaks about residing in the host Member State, Estonian law (ELKS Article 45, 
para 3, sec. 1) requires residence based on the temporary right of residence. This is not in conformity 
with the Directive. 
 

2.4.3 Acquisition of the right of permanent residence by family members  who are 
not nationals of a MS and retained their right of residence (Article 18) 

 
Article 18 has been incorrectly transposed. There are several reasons for this conclusion: 
 
First, Article 18 refers to Articles 12(2) and 13 (2), but Estonian law transposing Articles 12(2) and 
12(3) are not fully in concordance with the Directive. See also comments as regards Articles 12 (2) 
and 13 (2). 
 
Article 18 requires that family members of a Union citizen shall acquire the right of permanent 
residence after residing legally for a period of five consecutive years in the host Member State. The 
Estonian law not only requires residence but in addition according to the temporary right of residence. 
The only way to reside legally in Estonian is to have right of temporary residence. No other ways are 
available. Therefore,  Estonian law does not entirely follow the logic of the Directive.  
 

2.4.4 Documents certifying permanent residence for Union citizens (Article 19) 
 
ELKS Article 41 states that The Citizenship and Migration Board shall verify the existence of the 
permanent right of residence of the citizen of the European Union and if such right exists, shall issue 
an identity card to the citizen of the European Union which shall be the document certifying his or her 
permanent right of residence. 
 
There is a transposition problem with Article 19(2) as the requirement that the document certifying 
permanent residence shall be issued as soon as possible has not been transposed.  
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2.4.5 Permanent residence card for family members who are not nationals of a MS 

(Article 20) 
 
The problem with Article 20(1) is connected with term of issuance of document. According to 
Estonian law (ETAP Article 27) the 3 months term is assigned for issuance of the identity card, but 
this term could be prolonged repeatedly, each time for another 3 months. Such regulation could result 
in the infringement of the 6 months requirements of the Directive. This should be considered as major 
error of transposition as it weakens considerably procedural guarantees prescribed by the Directive 
 
Furthermore, the requirement that the permanent residence card shall be renewable automatically 
every 10 years, has not been transposed. 
 
Article 20 (2) - ELKS Article 46 regulates that a family member should  submit a standard format 
application for registration of his or her permanent right of residence to the Citizenship and Migration 
Board at least one month before the expiry of the term of validity of the identity card. Stay or 
residence of a family member of a citizen of European Union in Estonia without a legal basis is 
punishable by a fine of up to 300 fine units, which is equal to 18 000 EEK – approximately 1100 EUR. 
In Estonian conditions this is proportionate and non–discriminatory. For example, 18 000 is also 
average in case of violation of traffic rules. 
 
However, there are no comparable fines for Estonian nationals in Estonian law. All Estonian nationals 
have permanent right of residence. Possession of an identity card is obligatory for everybody who is 
Estonian citizen, but non-compliance is not punishable. This practice creates a discriminatory situation 
and thus transposition is incorrect. 
 
Article 20(3) - the provision that the interruption in residence not exceeding two consecutive years 
shall not affect the validity of the permanent residence card has not been transposed in Estonia. This 
should also be regarded as major concordance problem and illegal limitation of persons’ rights. 
 

2.4.6 Continuity of residence (Article 21) 
 
The article has been transposed by ELKS Article 54 that states that Estonian transposition is 
controversial. 
 
On the one hand, provision that continuity of residence is broken by any expulsion decision duly 
enforced against the person concerned, has not been transposed in Estonia. It seems to be more 
favourable than the Directive. 
  
But on the other hand, the relevant Estonian provisions (ELKS Article 54, para 1) are about family 
members. Article 21 of the Directive is a general provision. There are no similar provisions 
concerning the EU citizen in Estonia. This is a significant gap in transposition. 

2.5 Common provisions (Articles 22-26) 
 

2.5.1 Territorial scope (Article 22) 
 
 
The provision has been transposed by ELKS Article 1 and LKS Article 29, and the transposition is 
correct. ELKS is applied within the whole territory of Estonia and only LKS contains the requirement 
that in strict nature reserves human activities and human presence are forbidden. This prohibition is 
common for all persons irrespective of their nationality. There are no other bans of residence in 
Estonian legislation. 
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2.5.2 Right to take up employment by family members (Article 23) 
 
Article 23 is correctly transposed by ELKS Article 2. Wording of the Estonian provision is similar to 
that of the Directive, but maybe it would be even more appropriate to have a clear statement that once 
the right of residence exists there is an automatic entitlement to work. 
 
There are no working restrictions at all for permanent residents. Estonian society and especially 
economic (including labour) policy is ultimately liberal and open. 
 

2.5.3 Equal treatment (Article 24) 
 
Article 24 (1) - ELKS has not introduced a provision stating a general principle of equal treatment. 
Instead, the ELKS amends a variety of relevant acts and persons who have the right of temporary or 
permanent residence and are equated with Estonian citizen. This applies also to EU Citizens and third 
country nationals. It is not possible to verify whether this approach exhausts all possible benefits that 
could be obtained in Estonia, but in principle the amended acts seem quite complete. However, a 
general principle would have been better.  
 
In Estonia only those non-nationals who have the right of temporary or permanent residence are 
equated with Estonian citizen, while Article 24 (1) of the Directive refers to EU citizens residing “on 
the basis of this Directive”. Accordingly, those EU citizens who have not yet acquired the right of 
temporary residence (during first three months of stay) are not covered by the clause of equal 
treatment. This transposition problem primarily relates in practice to Health Insurance and Family 
Benefit. 
As regards Article 24 (2) - Estonia has chosen not to include a statement to this effect in the 
transposing legislation. However, as seen in the amendments to the specific acts on social security, 
Estonia uses the option and only persons who have the right of temporary or permanent residence are 
equated with Estonian citizen.  
 

2.5.4 General provisions concerning residence documents (Article 25) 
 
Article 25 that prescribes that possession of a registration certificate as referred to in Article 8, of a 
document certifying permanent residence, of a certificate attesting submission of an application for a 
family member residence card, of a residence card or of a permanent residence card, may under no 
circumstances be made a precondition for the exercise of a right or the completion of an administrative 
formality, as entitlement to rights may be attested by any other means of proof, has not been 
transposed in Estonia. Possession and presentation of identity card is obligatory in Estonia. So, 
Estonian law is not in concordance with the directive 
 

2.5.5 Checks (Article 26) 
 
There are no conformity problems in Estonia. Estonian law requires that persons registered in the 
Population Register should have an identity card.  This card is actually issued automatically to those 
who have right of residence, but Estonian law does not require to carry the card.  

2.6 Restrictions on the right of entry and residence on grounds of public policy, 
public security and public health 

 
Firstly,  it should be made clear that according to the information from competent authorities 
(Citizenship and Migration Board) there were no cases of expulsion of EU citizens or their family 
members. Accordingly there were also no relevant court cases. Respective legal practice is 
nonexistent. As a result the following analysis is based solely on the texts of legal acts. 
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2.6.1 General principles (Article 27) 
 
The Directive states that Member States may restrict the freedom of movement and residence of Union 
citizens and their family members, irrespective of nationality, on grounds of public policy, public 
security or public health but that these grounds shall not be invoked to serve economic ends. 
 
The requirement that listed grounds shall not be invoked to serve economic ends has not been 
transposed in Estonia. But in practice there is lack of labour force in many areas in Estonia and 
Estonia is trying to attract foreign workers not to repel them. 
 
The other provisions of the article stating that Member States may restrict the freedom of movement 
and residence of Union citizens and their family members on grounds of public policy, public security 
or public health are transposed by ELKS Articles 8, 9, 11, 12, 16, 17, 34, 43, 44, 48 and 49. ELKS is 
very vague and general in this respect. Furthermore, ELKS does not define what is the substance of 
these grounds. In many cases ELKS refers to VSS, the Act that provides the basis and rules of 
procedure for the application for aliens on the obligation to leave Estonia and the prohibition on entry 
into Estonia. VSS applies also to the citizens of the Member States of the European Union, citizens of 
the member states of the European Economic Area and the Swiss Confederation and their family 
members to the extent provided for in the Citizen of the European Union Act. ELKS provides for 
special rights and procedural guarantees for EU citizen and their family members. 
 
Unfortunately VSS is almost totally concentrated on the procedure of expulsion and not on the 
grounds of expulsion. There are no provisions which help define what are good reasons to believe that 
a person poses a danger to public order or national security in the context of expulsion. 
 
Article 29 of VSS regulates the bases for application of prohibition on ENTRY but not for application 
of expulsion.  
 
No EU citizen of his or her family member has ever been expulsed from Estonia.  
 
Accordingly there is nether administrative/court practice nor legislation that could help to define what 
are good reasons to believe that a person poses a danger to public order or national security in 
Estonian jurisdiction 
 
Article 27(2), 27(3), 27(4) 
 
These provisions have not been transposed. Because these Articles provide for significant guarantees 
non-transposition should be considered as a major conformity problem. There is also no relevant case 
law to draw any far reaching conclusions about Estonian implementation of these concepts of the 
Directive. 
 

2.6.2 Protection against expulsion (Article 28) 
 
Estonian transposition of Article 28(1) is incomplete. The Directive requires MS to takes account of 
considerations ‘such as’ – it is a non-exhaustive list. The Estonian law contains an exhaustive list 
which includes  

1)         personal data; 
2)         circumstances of entry into Estonia; 
3)         social and family ties in Estonia and foreign states; 
4)         circumstances which are the basis for expulsion; 
5)         the existence of means of subsistence. 

  
Accordingly Estonian law leaves no room for the consideration of other factors that may be relevant. 
 
Article 28(2)  
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 The provision that the host Member State may not take an expulsion decision against Union citizens 
or their family members, irrespective of nationality, who have the right of permanent residence on its 
territory, except on serious grounds of public policy or public security, has not been transposed in 
Estonia. This is obviously a major conformity problem as it seriously limits persons´ rights. 
 
Article 28(3) 
 
The requirements of the Directive that an expulsion decision may not be taken against Union citizens, 
except if the decision is based on imperative grounds of public security, as defined by Member States, 
if they have resided in the host Member State for the previous 10 years; or are a minor, except if the 
expulsion is necessary for the best interests of the child, are not transposed in Estonia. This is 
obviously a major conformity problem as it seriously limits persons´ rights. 
 
 

2.6.3 Public health (Article 29) 
 
Article 29(1) 
 
The concept that only diseases justifying measures restricting freedom of movement shall be the 
diseases with epidemic potential as defined by the relevant instruments of the World Health 
Organisation and other infectious diseases or contagious parasitic diseases if they are the subject of 
protection provisions applying to nationals of the host Member State - has not been transposed by 
Estonia in the context of expulsion. This is obviously a major conformity problem as it seriously limits 
persons´ rights.  
 
In addition, Estonian legislation sets forth that during an emergency situation, it is permitted to restrict 
the rights of natural persons to move freely in the emergency area. However, the ES defines infectious 
situation very generally and does not refer to relevant instruments of the World Health Organisation 
 
Article 29(2) and 29(3) - These provisions have not been transposed in Estonia 
 

2.6.4 Expulsion as a penalty or legal consequence (Article 33) 
 
There are no relevant provisions as regards expulsion in Estonian law. but the Obligation to Leave and 
Prohibition on Entry Act contains Article 29 that regulates bases for application of prohibition on 
ENTRY. A prohibition on entry may be applied with regard to an alien if: 
… 
7)         he or she has been punished for an intentionally committed criminal offence or for another 
offence in Estonia or a foreign state, and if the criminal record has neither expired nor been expunged 
or if data concerning the punishment have not been expunged from the punishment register; 
 
According to the information received from Aliens Department of Citizenship and Migration Board -  
in practice these grounds of prohibition of entry are also, at least indirectly, used in the context of 
expulsion as well. 
 
Accordingly, in Estonia, at least in theory, expulsion can be a legal consequence of criminal 
punishment. Moreover as Articles 27, 28 and 29 are not transposed or transposed incorrectly there is 
theoretically a major conformity problem. 
 
But since no EU citizen or his or her family member has been ever expulsed from Estonia, there is no 
legal practice at all concerning interpretation of article 29 of VSS in the context of expulsion. 
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2.7 Procedural safeguards against decisions restricting free movement (Article 30, 
Article 15, and Articles 30-31)  

 
Article 15 has not been transposed into Estonian law sufficiently. There is a conformity problem as 
regards Article 15 (1) as Article 31.4 has not been transposed at all. Article 31.2 has been incorrectly 
transposed. See also comments to those articles.  
 
Articles 15 (2) and 15 (3) have not been transposed either. One cannot find in Estonian legislation 
provision that guarantees that expiry of the identity card or passport on the basis of which the person 
concerned entered the host Member State and was issued with a registration certificate or residence 
card shall not constitute a ground for expulsion from the host Member State and that the host Member 
State may not impose a ban on entry in the context of an expulsion decision to which paragraph 1 of 
Article 15 applies. Non transposition of these provisions could lead to serious infringement of persons’ 
rights. 
 
 

2.7.1 Notifications of the decisions (Article 30) 
 
In general, the Article is transposed effectively, but there is major conformity problem as regards 
Article 30 (3)  
 
Article 30 (1) 
 
The provision has not been transposed as such, but the obligation to reason all administrative decisions 
is a general principle of Estonian Administrative law. The requirements for reasoning are stipulated in 
Administrative Procedure Act (HMS). 
 
According to general principles of administrative law and Article 56 of HMS the reasoning should 
always be comprehensible to the person concerned. The reasoning should set out the factual and legal 
basis for the issue of the administrative act and set out the considerations from which the 
administrative authority has proceeded upon issue of the administrative act. This general principle 
should guarantee that persons understand what and why has been decided. 
 
But the problem may be with the translation. Usually in practice the translation and interpretation 
services are provided but this is not required by law 
 
Article 30(2)  
 
Estonian law does at least in theory ensure that the person will be informed, precisely and in full, of 
the public policy, public security or public health grounds on which the decision taken in their case is 
based, unless this is contrary to the interests of State security See comments to the article above about 
obligation to reason about all facts and grounds of administrative decisions (acts), the obligation to  
reason is very strict and overwhelmingly important requirement in Estonian law and repeatedly 
scrutinized in numerous cases in administrative courts. 
 
Moreover, as Estonian law does not include the last part “unless this is contrary to the interests of 
State security”, it is more favorable. 
 
Article 30(3) 
 
Estonian law is too general and vague. While Directive says - specify the court or administrative 
authority with which the person concerned may lodge an appeal, the time limit for the appeal and –
Estonian law states simply   - reference to the possibilities and place of and terms and procedure for 
the contestation of the precept. This can, at least in practice, lead to infringement of rights guaranteed 
under the Directive. 
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While Estonian law says - if the right to stay is restricted due to a threat to national security, the 
precept to leave shall be subject to compulsory execution immediately- the Directive states that this 
can happen only in cases of emergency. So under Estonian law there is an equivalent between “cases 
of emergency” and “threat to the national security”. However these concepts cannot be considered as 
equivalent terms.  
 

2.7.2 Procedural safeguards  under Article 31 
 
The Article has been in general correctly transposed, only as regards Article 31.(2) is there a major 
conformity problem 
 
Article 31 (1)  
 
Appeal to the court is available on any grounds. A person can also file a challenge to administrative 
authority which exercises supervisory control over the administrative authority which issued the 
challenged administrative act or took the challenged measure. I present case this is Minister of 
Interior. A person can chose to file a challenge or to go directly to the court. Accordingly challenge 
procedure is not obligatory precondition for court review 
 
Article 31(2) 
 
Estonian law is in direct conflict with this provision of the Directive. In Estonia expulsion may be 
contested pursuant to the procedure provided for in the Code of Administrative Court Procedure. But 
at the same time Estonian law stipulates strictly that the contestation of expulsion shall not postpone 
expulsion for the time of judicial proceedings. 
 
Article 31(3) 
 
Provision is not transposed, but Estonian administrative courts examine both - procedural and 
substantial - legality of the contested administrative act.  
 
The Court can examine not only procedural aspects but also examine facts of the case. The Court can 
control if all relevant facts were taken into account, if these facts were weighted appropriately by the 
administrative organ and if the limits of discretion were obeyed and the principle of proportionality (as 
stipulated in HMS article 3) was taken into account.  If the Court finds more or less serious 
infringement committed by the administrative body when deciding about the case, the court can 
declare administrative act unlawful and nullify it. 
 
Article 31(4) 
 
The Directive prescribes that Member States may exclude the individual concerned from their territory 
pending the redress procedure, but they may not prevent the individual from submitting his/her 
defence in person, except when his/ her appearance may cause serious troubles to public policy or 
public security or when the appeal or judicial review concerns a denial of entry to the territory. 
 
The provision has not been transposed. In this case an appeal can obviously be lodged only from 
outside the country.  But whether the expelled person can appear in Estonian court is not regulated 
under Estonian law and there is also no court practice about the issue.  
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2.7.3 Exclusion orders (Article 32) 
 
Article 32(1) and 32(2) 
 
These provisions have not been transposed in Estonia. As these articles contain substantial guarantees 
non transposition crates major conformity problems. 

2.8 Final provisions (Chapter VII) 
 

2.8.1 Publicity (Article 34) 
 
The provision has not been transposed as such. Special and massive awareness raising campaigns have 
not been launched in Estonia. There is also no special website on the issue in Estonia. 
 
However, some general information about rights under the Directive and respective application forms 
are available on the website of the Citizenship and Migration Board. Relevant printed materials are 
also available in territorial offices of the Citizenship and Migration Board 
 

2.8.2 Abuse of rights (Article 35) 
 
The abuse of rights has been transposed as regards family members. ELKS Article 26 para. 3 also 
specifies what is considered as abuse of rights. Among other, the following shall be considered as an 
abuse of rights: 
1) contracting fictitious marriage; 
2) obtainment by the citizen of the European Union of temporary right of residence in Estonia in order 
to achieve the aim of the family member obtaining temporary right of residence in Estonia; 
3)  submission of falsified documents; 
4)  submission of false information. 
 
However, as Articles 30 and 31 are not fully and adequately transposed  there is a major conformity 
problem. 
 

2.8.3 Sanctions (Article 36) 
 
The sanctions are imposed under Article 55 of ELKS - stay or residence of a family member of a 
citizen of European Union in Estonia without a legal basis is punishable by a fine of up to 300 fine 
units. 
 
The bases for sanctions are formulated very broadly to covers all potential violations connected with 
infringement of conditions of stay and residence by family members. Sanctions obviously cover not 
only substantial but also procedural (e.g. registration) requirement connected with stay or residence. 
 
Sanctions are proportionate. For example, a  300 fine units is also the average fee in cases of violation 
of traffic rules  
 
But no sanctions have ever been imposed in practice, so there is certain uncertainty how authorities 
will interpret the law. 
 

2.8.4 More favourable provisions (Article 37) 
 
Estonia has used the option to introduce more favourable provision in the context of Articles 5 (1), 7, 8 
(1), 8 (3), 8 (5), 10 (2)(c), 12(1), 13(1), 17 (4) (b), 24 (2).   
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2.8.5 Transposition (Article 40) 
 
ELKS contains the reference to the Directive, but from other transposition instrument the reference is 
missing. Estonia has not notified RPS, VSS and ITDS, as transposition instruments. 
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ANNEX II:  List of relevant national legislation and administrative acts 
 
Add the hyperlinks 
 

1. Eurooapa Liidu Kodaniku seadus (Citizen of European Union Act) – 17.05.2006 – (ELKS) - 
https://www.riigiteataja.ee/ert/act.jsp?id=1034665 

 
2. Riigipiiriseadus (State Borders Act) – 30.06.1994 (as amended) – (RPS) - 

https://www.riigiteataja.ee/ert/act.jsp?id=12961202 
 

3. Väljasõidukohustuse ja sissesõidukeelu seadus (Expulsion and Prohibition on Entry Act) - 
21.10.1998 (as amended) – (VSS) - https://www.riigiteataja.ee/ert/act.jsp?id=12899671 

 
4. Isikut tõendavate dokumentide seadus (Identity Document Act) – 15.02.1999 (as amended) – 

(ITDS) - https://www.riigiteataja.ee/ert/act.jsp?id=12899636 
 

5. Government of the Republic regulation - The procedure for application, grant and extension of 
temporary right of residence of family members of citizens of the European Union, and the 
procedure for application for registration of permanent right of residence and termination of 
right of residence of citizens of the European Union and their family members – 20.07.2006 – 
ETAP - https://www.riigiteataja.ee/ert/act.jsp?id=12767075 

 
6. Halduskohtumenetluse seadustic (Code of administrative court procedure) – 25.02.99 (as 

amended) – HKS - https://www.riigiteataja.ee/ert/act.jsp?id=12895630 
 

7. Haldusmenetluse seadus (Administrative procedure act) – 06.06.2001 (as amended) – HMS - 
https://www.riigiteataja.ee/ert/act.jsp?id=12805992 

 
8. Rahvastikuregistri seadus (Population Register Act) – 31.05.2000 (as amended) – RRS - 

https://www.riigiteataja.ee/ert/act.jsp?id=12806791 
 

9. Riigilõivuseadus (State fees Act) – 07.12.2006 (as amended) – RLS - 
https://www.riigiteataja.ee/ert/act.jsp?id=12951193 

 
10. Ravikindlustuse seadus (Health Insurance Act) – 19.06.2002 (as amended) – RKS - 

https://www.riigiteataja.ee/ert/act.jsp?id=12806799 
 

11. Õppetoetuste ja õppelaenu seadus (Study Allowances and Study Loans Act)– 07.08.2003 (as 
amended) – ÕTLS - https://www.riigiteataja.ee/ert/act.jsp?id=12778201 

 
12. Looduskaitseseadus (Nature Protection Act) – 21.04.2004 (as amended) – LKS - 

https://www.riigiteataja.ee/ert/act.jsp?id=12889994 
 

13. Eriolukorra seadus (Emergency Situation Act) – 10.01.1996 (as amended) – ES - 
https://www.riigiteataja.ee/ert/act.jsp?id=189806 

 

https://www.riigiteataja.ee/ert/act.jsp?id=12889994
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ANNEX III: Selected national case law 
 
 
There is no case – law in Estonia concerning transposition and implementation of Directive 2004/38. 
This fact is confirmed also by the Citizenship and Migration Board. 
 
Ibn Estonia there are only cases concerning primarily former officers of soviet army and KGB in 
connection with Aliens Act - which regulates things in a different mood as EU Citizens Act and which 
in general are not relevant in the framework of Directive 2004/38. 
 
Estonian expert found only two cases which could be indirectly relevant as regards implementation of 
Directive 2004/38. One of these cases concern grounds for not to grant right of residence, and 
highlights that Estonian legal practice may be in conflict with the Directive. The other one concerns 
concept of discretion and courts role in estimation of legality of execution of discretion. 
 

1. Administrative case 3-1690/04 – Tallinn Administrative Court 
 
The case concerned the decision of the Citizenship and Migration Board not to grant to a citizen of 
Russia AP temporary right of residence. Such decision was motivated on the grounds that AP posed a 
danger to public order, national security because he committed a criminal offence and was convicted 
to one year imprisonment. AP filed an action to administrative court and applied for annulment of the 
decision of the Citizenship and Migration Board. Upon adjudication of the merits of this action an 
administrative court dismissed the action and declared that conviction by criminal court could be valid 
legal basis to refuse to grant right of residence. 
 
Accordingly at least in theory such approach can be used also in the context of expulsion in Estonia. 
Such practice would be in contrary with article 33 (1) Directive 2004/38 – which stipulates that 
expulsion orders may not be issued by the host Member State as a penalty or legal consequence of a 
custodial penalty. 
 

2. Administrative case 3-309/05 – Tallinn Administrative Court 
 
The case also concerned the decision of the Citizenship and Migration Board not to grant to a citizen 
of Russia AV temporary right of residence. Such decision was also motivated on the grounds that AV 
posed a danger to public order, national security because he committed a criminal offence and was 
convicted to four years imprisonment. AV filed an action to administrative court and applied for 
annulment of the decision of the Citizenship and Migration Board. Upon adjudication of the merits of 
this action an administrative court dismissed the action and declared that the decision to grant right of 
residence is discretionary decision of the Citizenship and Migration Board and that Court can in such 
cases examine not only procedural aspects but also examine facts of the case. The court can control if 
all relevant fact were taken into account and also how these facts were weighted by the administrative 
organ and that the limits of discretion were obeyed and principle of proportionality (as stipulated in 
HMS article 3) was taken into account.  If court finds more or less serious infringement committed by 
the administrative body when deciding about the case, the court can declare administrative act  
unlawful an nullify it. According to the estimation of the court in this case the Citizenship and 
Migration Board executed its right of discretion properly and there were no reasons to annul the 
decision not to grant right of residence to AV. 
 
Accordingly procedural guarantees stipulated in Art. 31 of the Directive can be implemented under 
Estonian court system and an examination of the legality of the decision, as well as of the facts and 
circumstances on which the proposed measure is based can be reviewed by courts. And court can also 
ensure that the administrative decision is not disproportionate.  
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