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EXECUTIVE SUMMARY 
 
 

1. Introduction  
 
The Federal Constitutional Law (B-VG) establishes Austria as a democratic republic and a federal 
State. On this basis, the Austrian Constitution creates a system of representative democracy with a 
two- chamber federal parliament. As far as the executive branch of government is concerned, Austria’s 
head of state is the directly elected Federal President. The Federal Chancellor, the Vice-Chancellor 
and the other Federal Ministers are entrusted with the highest administrative business of the Federation 
in so far as this is not assigned to the Federal President. The highest authority on the Laender level is 
the Land Government under the chairmanship of the Government, as elected by the respective Diet. 
 
The Austrian legal system is continental. With regard to the hierarchy of legal sources, constitutional 
law is given a higher status by virtue of the fact that it is harder to amend. An amendment to a national 
constitutional provision requires a two thirds majority in parliament, with at least half of the members 
present and voting. Regular laws are adopted with a simple majority. According to Article 18(2) B-
VG, every administrative authority can on the basis of law issue ordinances within its sphere of 
competence. However, they might not contradict the law.  
 

2. Introduction to the main particularities of the legal system of the Member State relating 
to the transposition of Directive 2004/38/EC  

 
a. Distribution of competences 

 
Distribution of competences is mainly the result of Articles 10 to 15 of the Federal Constitutional Law 
(B-VG). The Laender have the right to legislate insofar as a matter is not expressly delegated by the 
Federal Constitution to the legislative and executive power of the Federation. According to Article 10 
B-VG, the Federation has exclusive powers of legislation and execution in the following matters: 
regulation and control of entry into and exit from the Federal territory; immigration and emigration; 
passport; deportation, turning back at the frontier, expulsion, and extradition from or through the 
Federal territory.  
 
Hence, most aspects covered by the Directive fall into the competence of the Federation while only a 
small part remains on the Laender level. Among the Federal and Laender acts adopted to transpose the 
Directive, one must mention above all the 2005 Aliens Police Act (FPG) and the 2005 Settlement and 
Residence Act (NAG) which were both enacted as part of the “Aliens Law Package” which entered 
into force on 1 January 2006. Article 23 of the Directive was transposed by the Federal law amending 
the Alien Employment Law, BGBl I No. 101/2005. With regard to Article 24 of the Directive, 
competence for the transposition is divided into a Laender competence (social welfare) and a federal 
competence (study allowance, allowances for vocational training).  
 

b. Implementing authorities 
 
The subject matters covered by Directive 2004/38/EC mostly belong to the exclusive competence of 
the federation in legislation and execution according to Article 10 B-VG. This is particularly true for 
the 2005 Aliens Police Act (FPG) and the 2005 Settlement and Residence Act (NAG). 
 
The Federal Minister of the Interior is generally entrusted with the enforcement of these two laws. 
Only with regard to special, explicitly mentioned provisions of them is there a special enforcement 
responsibility of other Federal Ministers or the Federal Government as a collective body. However, 
this does only affect minor aspects and particularly not the provisions which are supposed to transpose 
Directive 2004/38/EC into national law. The Federal Minister of the Interior is directly politically 
responsible to the Federal Parliament, namely to the National Council, for his performance. Under his 
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direction, the administrative authorities subordinated to him must implement the provisions of the laws 
falling into their responsibility. They are bound by the instructions of their superiors and responsible to 
them for the exercise of their office.  
 
With regard to the FPG, the responsible Alien Police Authorities are the federal security authorities. 
The supreme security authority is the Federal Minister of the Interior. Subordinate to him are the 
security directorates (“Sicherheitsdirektionen”) as specialized decentralised federal authorities on the 
Laender level, followed by the district administrative authorities (“Bezirksverwaltungsbehörden”) and 
the Federal Police Directorates (“Bundespolizeidirektionen”) in their capacity as security authorities. 
The regular appeals authority against decisions of aliens police authorities of first instance (district 
administrative authorities and federal police directorates) are the security directorates which are bound 
by the instructions of the Federal Minister of the Interior. However, in the case of EU citizens, by 
virtue of constitutional law, the appeals authorities are the Independent Administrative Boards in the 
Laender (“Unabhängige Verwaltungssenate in the Ländern”).  
 
Concerning the NAG, the competent authorities are the State Governors and, as far as authorised by 
regulation to be issued by the State Governor, the district administrative authorities. Appeals against 
the decisions of the State Governor shall be decided by the Federal Minister of the Interior. In certain 
constellations, (also Austrian authorities abroad) namely the professional representations of Austria 
(“Berufsvertretungsbehörden”) which act under the authority and control of the Federal Minister for 
European and International Affairs, may be the competent authority under the NAG. The competent 
appeals authorities for appeals against decisions in respect of administrative misdemeanours according 
to § 77 NAG are once again the Independent Administrative Boards in the Laender. 
 

3. Conclusions of the legal analysis of the transposing measures for Directive 2004/38/EC 
 

a. Overview of how the requirements have been transposed 
 
Due to Austria’s character as a federal state and the division of competence by the Federal 
Constitutional Law, the European Citizen Directive 2004/38/EC has been transposed into national law 
by means of several Federal and Laender acts.  
 
Most provisions of the Directive are transposed by three Federal acts, namely (1) the Aliens Police Act 
of 2005 (Fremdenpolizeigesetz – FPG) and (2) the Federal Act relating to settlement and residence in 
Austria (Niederlassungs- und Aufenthaltsgesetz – NAG) which both form part of the “2005 Aliens 
Law Package” which entered into force on 1 January 2006. In addition, a federal law amending the 
Alien Employment Law (Ausländerbeschäftigungsgesetz – AuslBG) was meant to transpose Article 
23 of the Directive.  
 
With regard to Article 24 of the Directive on equal treatment, the situation is more complex. As a 
cross-sectoral matter which affects several policy fields and, more importantly, whose realisation falls, 
for constitutional reasons, within the competence of the federation as well as the Laender, an adequate 
transposition of this provision potentially affects a considerable number of federal and Laender laws. 
Hence, a number of Laender acts in the field of social welfare have been adopted or amended to 
transpose this provision. Furthermore, within the realm of competence of the federation, the Student 
Support Act 1992 and Pupils’ Grants Act 1983 were amended as part of the second “School Law 
Package” of 2005.  
 

b. Conformity problems and complete and accurate transposition 
 
There exist structural defects with regard to the transposition of Directive 2004/38/EC by the Republic 
of Austria. The core problem is the fact the Federal Government decided not to enact a specific and 
comprehensive transposition law, but to make the transposition measures required by the Directive 
part of a general reform package, the so-called “Fremdenrechtspaket 2005” (Aliens Law Package 
2005) which created and amended a series of federal laws in the field of aliens law. The package did 
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thus not only serve to transpose Directive 2004/38/EC, but was also considered to transpose seven 
other EC directives and to implement an EC regulation. Furthermore, the Aliens Law Package was 
seen as an opportunity to realise a general reform of Austrian asylum and aliens police as well as 
settlement and residence law. Hence, the duty to transpose the provisions of Directive 2004/38/EC was 
only one of many goals the Austrian legislator had in mind when adopting the Aliens Law Package.  
 
Furthermore, the relevant provisions were not concentrated in a single legal instrument but are mainly 
to be found in three federal laws, namely the 2005 Aliens Police Act of 2005 (FPG), the 2005 
Settlement and Residence Act (NAG) and (concerning Article 23 of the Directive) in the Alien 
Employment Law (AuslBG). With regard to Article 24 of the Directive, the situation is even more 
complicated due to the cross-sectoral character of the equal treatment clause. The pertinent 
transposition measures are to be found in a series of federal laws and in particular in more than twenty 
Laender laws. 
 
The consequence is the existence of a plurality of transposition instruments which must be identified 
and consulted when assessing the comprehensiveness and quality of the Directive’s transposition in 
Austria. This would not necessarily cause a major problem in itself. However, the transposing 
provisions are distributed to the different legal acts within the package according to its inner logic and 
structure which substantially differ from the Directive’s ones. This becomes manifest in the above-
mentioned structural transposition problems.  
 
For instance, the Directive is based on the basic distinction of the “right of exit and entry” (Chapter II) 
and the “right of residence/permanent residence” (Chapters III and IV) with Chapter V containing 
“Provisions common to the right of residence and the right of permanent residence”. Quite obviously, 
these provisions are supposed to apply both to the “right of residence for up to three months” (Article 
6) as well as to the “right of residence for more than three months” (Article 7). According to the 
decision of the Austrian legislator, the latter (as the major part of residence-related rights) is taken care 
of by the NAG while the former is contained in the FPG. However, the common provisions applying 
to both Articles in the same way are not covered in an equal manner by the two transposing laws. 
 
The same is true for the Articles on “definitions” (Article 2) and “beneficiaries” (Article 3). The 
Directive insists on a common terminology and scope of application in order to guarantee a uniform 
application of the rights contained therein. In contrast, the Austrian transposition of the Directive 
results in a plurality of definitions which do not coincide, neither among themselves nor, more 
importantly, with the provisions of the Directive. 
 
Furthermore, Chapter VI on “Restrictions on the right of entry and the right of residence on grounds of 
public policy, public security or public health” is obviously supposed to cover both the right of entry 
and of (permanent) residence. However, the relevant provisions are almost exclusively transposed in 
the context of the FPG. However, the indirect reference to these provisions via § 55 NAG in 
combination with § 86 (2) FPG does not constitute an adequate transposition.  
 
As a result, the Austrian transposition of Directive 2004/38/EC is characterised by relevant and 
structural incoherence and lack of transparency which stand behind many of the transposition 
problems identified in the Table of Correspondence and in this Conformity Study. 
 

c. Summary of conformity problems 
 
The summary of conformity problems gives a quick overview of conformity problems, with the 
exception of minor conformity issues. 
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i. Non conformity problems due to gaps/incomplete transposition 
 

1. Non-transposition 
 

- Article 5(4): Opportunity to obtain necessary travel documents of to corroborate or prove the 
right of free movement or residence in case where individual does not have the necessary 
travel documents. 
There is no transposition measure regarding Article  5.4 of the Directive. 

- Article 7(3)(a)-(d): Right to retain the status of worker or self-employed person in special 
cases. 
There are no national provisions that transpose Article 7.3(a) – (d) of the Directive. 

- Article 7(4): Right of residence as family members of a Union citizen.  
There is no national provision that transposes Article 7.4 of the Directive. 

- Article 11(2):  
There is no national provision that transposes Article 11.2 of the Directive. 

- Article 12:  
There is no national provision that transposes Article 12 of the Directive. 

- Article 13:  
There is no national provision that transposes Article 13 of the Directive. 

- Article 14: 
There is no national provision that transposes Article 14 of the Directive. 

- Article 16(1) – (4): 
There are no national provisions that transpose Article 16.1 - 4 of the Directive. 

- Article 17(1) – (4): 
There are no national provisions that transpose Article 17.1 - 4 of the Directive. 

- Article 18: 
There is no national provision that transposes Article 18 of the Directive. 

- Article 19(1): 
There is no national provision that transposes directly Article 19.1 of the Directive. 

- Article 24(1) and (2):  
There is no general provision transposing Article 24 of the Directive. 

- Article 27(3):  
There is no national provision that transposes Article 27.3 of the Directive. 

- Article 28(1):  
There are no specific procedural provisions on the protection against expulsion of Union 
citizens and their family members which include the requirements of Article 28.1 of the 
Directive. 

- Article 28(2):  
There is no national provision that transposes Article 28.2 of the Directive. 

- Article 29 (2) 
 There is no specification of the term “danger for reasons of […] public health” and no 

restriction in the sense of Article 29 (2) of the Directive. 
- Article 32 (2) 

 There are no provisions in the national legislation allowing entry during the review of 
applications to revoke a residence ban. 

 
2. Incomplete transposition 

 
- Article 3(2)(a): Facilitation of entry and residence for other family members. 

Article 3(2)(a) is not transposed by the FPG, only by the NAG. This means that there are no 
facilitations granted to other family members regarding entry and residence for up to three 
months but only regarding residence for more than three months. Transposition under the 
NAG is effective. 

- Article 5(2) last part: Facilitation in order to obtain visa. 
No clear facilitations are granted to beneficiaries of the Directive in order to obtain visa. 
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- Article 8(2):  
With regard to certain elements (e.g. “immediately”), the transposition is incomplete. 

- Article 10(1):  
With regard to certain elements (e.g. “immediately”), the transposition is incomplete. 

- Article 15(1):  
There is only partial transposition since there are no special procedural rules, and the general 
rules applicable do not meet all requirements of the provision. 

- Article 20(1):  
Concerning the automatic renewal every ten years, the transposition is incomplete. 

- Article 25(1):  
There is no general norm transposing this provision as an explicit principle in the Austrian 
legal order. 

- Article 27(1):  
There is no explicit provision in the FPG stating that these grounds shall not be invoked to 
serve economic ends.  

- Article 27(2):  
Literal transposition only in connection with exclusion orders under § 86 Abs 1 FPG. No 
transposition with regard to other restrictive measures. 

- Article 28(3):  
There is almost literal transposition regarding exclusion orders under § 86(1) FPG but no 
transposition regarding removal orders under § 86(2) FPG i.c.w. § 55(1) NAG.  

- Article 30(1):  
There is literal transposition in conjunction with the procedural rules concerning specific visa 
procedures before the Austrian representative authorities (see § 11 Abs 4 FPG) but no 
transposition regarding other restrictive measures under the FPG. It is doubtful if the AVG 
provides full effective transposition. There is no transposition in conjunction with the refusal 
of entry. 

- Article 30(2):  
The special requirements of the provision regarding precise and full information is not 
transposed by the Austrian legislation. 

- Article 30(3):  
Incomplete transposition because Austrian legislation allows refusals of entry, which are 
“measures without proceedings” according to the heading of § 86 FPG. 

 
ii. Incorrect or imprecise/ambiguous transposition 

 
1. Incorrect transposition 

 
- Article 2 (2) (c): 

The national provision speaks of “children” instead of “direct descendants”. 
- Article 2 (2) (d): 

 The national provision speaks of “parents” instead of “direct relatives in the ascending line”. 
- Article 3 (1): 

 Family members who are Union citizens are not included in the definitions of the FPG. The 
transposing phrase “or provided that he travels after him” is more restrictive than the wording 
of the Directive (“join them”),  since it excludes cases in which the future family members 
arrive in Austria independently of the EU citizen and only marry him/her  there. 

- Article 3(2)(b): Facilitation of entry and residence for partners. 
Article 3(2)(b) is not transposed by the FPG, only by the NAG. This means that there are no 
facilitations granted to partners regarding entry and residence for up to three months but only 
regarding residence for more than three months. Transposition under the NAG is almost 
effective. 

- Article 3, last part: Extensive examination of personal circumstances of other family members 
and partners. 
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The fact that the representative authority in visa proceedings “shall assess whether it is 
satisfied that a fact must or must not be assumed to have been proved” under § 11 (1) FPG 
does not fulfil the requirement of an extensive examination of personal circumstances. There 
is no duty to take into account the personal circumstances but only the general one of 
examining the relevant facts of a case. 

- Article 5(2), first part: Right of Entry. 
Austrian legislation refers to the permanent residence card issued by the Austrian authorities 
whereas the Directive refers to the residence card issued by any member state. 

- Article 6(1): special status of jobseekers: 
 Under Austrian legislation, jobseekers have the right of residence for only up to 3 months (and 

not 6 as set forth by the ECJ case-law) without registration. 
- Article 8(5)(d): restriction to children/parents instead of speaking of direct relatives in the 

descending/ascending line 
- Article 8(5)(e): the wording of the pertinent Austrian legislation is more restrictive, since it 

provides only one option where the Directive provides two alternatives. 
- Article 8(5)(f):  

(Almost) effective transposition since the „evidence“/“Nachweis“ (NAG) is compatible with 
„proof“/“Nachweis“ (Directive). However, the criterion of permanent relationship „in the 
country of origin“ is a too narrow transposition; insofar there is incorrect transposition (see 
Article 3(2)b). 

- Article 10(1):  
With regard to the name of the card, the transposition is incomplete. 

- Article 10(2)(d): restriction to children/parents instead of speaking of direct relatives in the 
descending/ascending line 

- Article 10(2)(e): 
The transposition (“country of origin”) is more restrictive than the wording of the Directive 
(“country of origin or country from which they are arriving”). 

- Article 10(2)(f): 
Incorrect transposition in analogy to Article 3(2)b 

- Article 22, second part: 
According to § 47 FPG there are territorial restrictions on the right of residence and the right 
of permanent residence possible against aliens. However, such restrictions are not possible 
against Austrians. 

- Article 26:  
Under Austrian law, Austrians are not obliged to carry an ID (“Personalausweis”) or passport 
with them whereas aliens are obliged to do so. A breach of this obligation is punishable by a 
fine of up to €218. Therefore the same requirement does not apply to Austrians and aliens. 

- Article 29(1): 
There is incorrect transposition in case of removal orders because they can be issued under § 
86 Abs 2 FPG i.c.w. § 55 Abs 1 NAG if there is a “danger for reasons of […] public health”.. 

- Article 30 (2): 
 § 86 Abs 4 and 5 FPG allow refusals of entry, which are “measures without proceedings” 

according to the heading of § 86 FPG. 
 

2. Imprecise/ambiguous transposition 
 

- Article 23:  
The legal status of non-Union citizen family members with regard to self-employment is not 
clear. 

- Article 31(2) and (4): 
There is no explicit transposition because under Austrian legislation the appeal against a 
removal decision in principle has postponing effect. However, it is unclear whether the 
interplay of various provisions of Austrian law provides for effective transposition. 
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SUMMARY DATASHEET 
 
 

(a) Transposing legislation 
 
Transposition is mainly the result of the adoption of three federal laws: 
 
• the Aliens Police Act 2005 (Fremdenpolizeigesetz – FPG), 
• the Federal Act relating to settlement and residence in Austria (Niederlassungs- und 

Aufenthaltsgesetz – NAG) and 
• the amended Aliens Employment Act (Ausländerbeschäftigungsgesetz – AuslBG) regarding 

Article 23 of the Directive. 
 
In addition, with regard to Article 24 of the Directive, the following laws were amended. 
 
- on the federal level (as part of the second “School Law Package” 2005): 
 
• the Student Support Act 1992 and  
• the Pupils’ Grants Act 1983. 

 
- on the Laender level: 
 
• Upper Austrian Public Welfare Act 1998, Article 6; 
• Upper Austrian Law on the Transfer of Land 1994, Article 9; 
• Upper Austrian Youth Welfare Law 1991, Article 3; 
• Upper Austrian Care Allowance Act, Article 3; 
• Upper Austrian Housing Promotion Law 1993, Article 6; 
• Upper Austrian Agricultural and Forestry Vocational and Training Act 1991, Article 3a; 
• Styrian Public Welfare Act, Article 4; 
• Styrian Youth Welfare Law 1991, Article 4; 
• Styrian Disability Act, Article 2; 
• Tyrolean Law on the Transfer of Land, Article 3; 
• Tyrolean Hospitals Act, Article 44; 
• Tyrolean Basic Security Act, Article 4; 
• Burgenland Public Welfare Act 2000, Article 4; 
• Carinthian Social Welfare Law (Carinthian Minimum Income Act); 
• Salzburg Public Welfare Act, Article 6; 
• Vorarlberg Provincial Youth Welfare Law, Article 4; 
• Vorarlberg Provincial Care Allowance Act, Article 4; 
• Vorarlberg Equal Opportunities Act, Article 5; 
• Vorarlberg Public Welfare Act, Article 3; 
• Vorarlberg Hospital Act, Articles 71 and 87; 
• Vorarlberg Law on the Transfer of Land, Article 3; 
• Vienna Public Welfare Act, Article 7a; 
• Lower Austrian Public Welfare Act, Article 3; 
• Lower Austrian Care Allowance Act, Article 3. 
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Furthermore, the following federal law provisions are relevant within the context of the transposition 
of Directive 2004/38/EC: 
 
- on the level of federal constitutional law: 
 
• the Convention for the Protection of Human Rights and Fundamental Freedoms of 4 November 

1950 (European Human Rights Convention of 1950), in particular including its Protocol No 4 of 
16 September 1963 (securing certain rights and freedoms other than those already included in 
the Convention and in the first Protocol thereto); these provisions enjoy the status of federal 
constitutional law in Austria; 

• Basic Law of 21 December 1867 on the General Rights of Nationals in the Kingdoms and 
Laender represented in the Council of the Realm (Staatsgrundgesetz vom 21. Dezember 1967 
über die allgemeinen Rechte der Staatsbürger für die im Reichsrate vertretenen Königreiche und 
Länder – StGG). 

 
- on the level of regular federal law: 
 
• the 1991 Introductory Act to the Administrative Procedure Acts (Einführungsgesetz zu den 

Verwaltungsverfahrensgesetzen - EGVG), 
• the 1991 General Administrative Procedure Act (Allgemeines Verwaltungsverfahrensgesetz – 

AVG), 
• the 1991 Federal Act relating to the procedure for reporting to the police (Bundesgesetz über das 

polizeiliche Meldewesen – MeldeG), 
• the 1992 Federal Act relating to passport affairs of Austrian citizens (Bundesgesetz betreffend 

das Passwesen für österreichische Staatsbürger – PassG), 
• the 1994 Trade, Commerce and Industry Regulation Act  (Gewerbeordnung – GewO), 
• the 1997 Fees and Duties Act (Gebührengesetz – GebührenG). 

 
(b) Assessment of the transposition 

 
The following conformity issues exist for Austria. They are arranged in different types of conformity 
issues and within each type presented in the order of the Directive´s articles. 
 

a. Incomplete transposition or non-transposition 
 

i. Non-transposition 
 

Article  5(4) Opportunity to obtain necessary travel documents to corroborate or prove the right of 
free movement or residence in case where individual does not have the necessary 
travel documents: there is no transposition measure regarding Article 5.4 of the 
Directive. 

Article 
7(3)(a)-(d) 

Right to retain the status of worker or self-employed person in special cases: there are 
no national provisions that transpose Art 7.3(a) – (d) of the Directive. 

Article 7(4) Right of residence as family members of a Union citizen: there is no national 
provision that transposes Art 7.4 of the Directive. 

Article 11(2)  There is no national provision that transposes Art 11.2 of the Directive. 
Article 12 There is no national provision that transposes Art 12 of the Directive.  
Article 13 There is no national provision that transposes Art 13 of the Directive. 
Article 14 There is no national provision that transposes Art 14 of the Directive. 
Article 16(1)-
(4) 

There are no national provisions that transpose Art 16.1 - 4 of the Directive. 
 

Article  17(1)-
(4) 

There are no national provisions that transpose Art 17.1 - 4 of the Directive. 

Article  18 There is no national provision that transposes Art 18 of the Directive. 
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Article  19(1) There is no national provision that transposes directly Art 19.1 of the Directive. 
Article 24(1), 
(2) 

There is no general provision transposing Art 24 of the Directive. 

Article  27(3) There is no national provision that transposes Art 27.3 of the Directive. 
Article  28(1) There are no specific procedural provisions on the protection against expulsion of 

Union citizens and their family members which include the requirements of Article 
28.1 of the Directive. 

Article  28(2) There is no national provision that transposes Art 28.2 of the Directive. 
Article  29 (2) There is no specification of the term “danger for reasons of […] public health” and no 

restriction in the sense of Article 29.2 of the Directive. 
Article  32(2) No provisions are made for allowing entry during the review of applications to revoke 

a residence ban. 
 

ii. Incomplete transposition 
 
Article  
3(2)(a) 

Facilitation of entry and residence for other family members: Article 3.2(a) is not 
transposed by the FPG, only by the NAG. This means that there are no facilitations 
granted to other family members regarding entry and residence for up to three months 
but only regarding residence for more than three months. Transposition under the 
NAG is effective. 

Article  5(2), 
last part 

Facilitation in order to obtain visa: No clear facilitations are granted to beneficiaries 
of the Directive in order to obtain visa. There are no special provisions about an 
accelerated procedure. 

Article  8(2) With regard to certain elements (e.g., “immediately”), the transposition is incomplete. 
Article 10(1) With regard to certain elements (e.g., “immediately”), the transposition is incomplete. 
Article  15(1) There is only partial transposition since there are no special procedural rules, and the 

general rules applicable do not meet all requirements of the provision. 
Article  20(1) Concerning the automatic renewal every ten years, the transposition is incomplete. 
Article  25(1) There is no general norm transposing this provision as an explicit principle in the 

Austrian legal order. 
Article  27(1) There is no explicit provision in the FPG stating that these grounds shall not be 

invoked to serve economic ends.  
Article  27(2) Literal transposition only in connection with exclusion orders under § 86 Abs 1 FPG. 

No transposition with regard to other restrictive measures. 
Article  28(3) There is almost literal transposition regarding exclusion orders under § 86(1) FPG but 

no transposition regarding removal orders under § 86(2) FPG icw § 55(1) NAG.  
Article 30(1) There is literal transposition in conjunction with the procedural rules concerning 

specific visa procedures before the Austrian representative authorities (see § 11 Abs 4 
FPG) but no transposition regarding other restrictive measures under the FPG. It is 
doubtful if the AVG provides full effective transposition. There is no transposition in 
conjunction with the refusal of entry. 

Article 30(2) The special requirements of the provision regarding precise and full information are 
not transposed by the Austrian legislation. 

Article 30(3) Incomplete transposition because Austrian legislation allows refusals of entry, which 
are “measures without proceedings” according to the heading of § 86 FPG. 

 
b. Incorrect or imprecise/ambiguous transposition 

 
i. Incorrect transposition 

 
Article  2 (2) 
(c)  

The provision speaks of “children” instead of “direct descendants”. 

Article  2 (2) 
(d) 

The provision speaks of “parents” instead of “direct relatives in the ascending line” 
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Article  3 (1) Family members who are Union citizens are not included in the definitions of the 
FPG. The transposing phrase “or provided that he travels after him” is more 
restrictive than the wording of the Directive (“join them”),  since it excludes cases in 
which the future family members arrive in Austria independently of the EU citizen 
and marry him/her  only there. 

Article  
3(2)(b)  

Facilitation of entry and residence for partners: Article 3.2(b) is not transposed by the 
FPG, only by the NAG. This means that there are no facilitations granted to partners 
regarding entry and residence for up to three months but only regarding residence for 
more than three months. Transposition under the NAG is almost effective. 

Article 3 (2) 
last part 

Extensive examination of personal circumstances of other family members and 
partners: the fact that the representative authority in visa proceedings “shall assess 
whether it is satisfied that a fact must or must not be assumed to have been proved” 
under § 11 (1) FPG does not fulfil the requirement of an extensive examination of 
personal circumstances. There is no duty to take into account the personal 
circumstances but only the general one of examining the relevant facts of a case. 

Article  5(2), 
first part 

Right of Entry: the Austrian legislation refers to the permanent residence card issued 
by the Austrian authorities whereas the Directive refers to the residence card issued 
by any member state. 

Article  6 (1) Special legal status of jobseekers: jobseekers have the right of residence for up to 3 
months. The special legal status of jobseekers (right to residence without registration 
obligation for up to 6 months) is not transposed in the Austrian law. 

Article  
8(5)(d) 

Restriction to children/parents instead of speaking of direct relatives in the 
descending/ascending line 

Article  
8(5)(e) 

The wording of the pertinent Austrian legislation is more restrictive, since it provides 
only one option where the Directive provides two alternatives. 

Article  
8(5)(f)  

(Almost) effective transposition since the „evidence“/“Nachweis“(NAG) is 
compatible with “proof“/“Nachweis“ (Directive). However, the criterion of 
permanent relationship “in the country of origin” is a too narrow transposition; 
insofar there is incorrect transposition (see Article 3(2)(b)). 

Article 10(1) With regard to the name of the card, the transposition is incomplete. 
Article  
10(2)(d) 

Restriction to children/parents instead of speaking of direct relatives in the 
descending/ascending line. 

Article  
10(2)(e) 

The transposition (“country of origin”) is more restrictive than the wording of the 
Directive (“country of origin or country from which they are arriving”). 

Article  
10(2)(f) 

Incorrect transposition in analogy to Article 3(2)(b)  

Article  22, 
second part 

According to § 47 FPG there are territorial restrictions on the right of residence and 
the right of permanent residence possible against aliens. However, such restrictions 
are not possible against Austrians. 

Article  26 Under Austrian law, Austrians are not obliged to carry an ID (“Personalausweis”) or 
passport with them whereas aliens are obliged to do so. Additionally a breach of this 
obligation is punishable by a fine of up to €218. Therefore the same requirement does 
not apply to Austrians and aliens. 

Article  29(1) There is incorrect transposition in case of removal orders because they can be issued 
under § 86 Abs 2 FPG i.c.w. § 55 Abs 1 NAG if there is a “danger for reasons of […] 
public health”.  

Article  30 (2) § 86 Abs 4 and 5 FPG allow refusals of entry, which are “measures without 
proceedings” according to the heading of § 86 FPG. 

 
ii. Imprecise/ambiguous transposition 

 
Article  23 The legal status of non Union citizen family members with regard to self-employment 

is not clear. 
Article  31(2), There is no explicit transposition because under Austrian legislation the appeal 



Milieu Ltd & 
Europa Institute  

Conformity Study Directive 2004/38/EC for Austria 2008    15/60 

 

(4) against a removal decision in principle has postponing effect. However, it is unclear 
whether the interplay of various provisions of Austrian law provides for effective 
transposition. 

 
 

c. Minor instances of non-conformity 
 
Article  4(1) Right of exit: In regard to the family members who are not nationals of a Member 

State transposition is unclear because the obligation to carry a passport is subject to 
the provision of entry (§ 15 FPG), which must be applied by analogy to the right of 
exit. 

Article 28 (3) Under national law persons must have their main place of abode (in German 
“Hauptwohnsitz”) within Austria for an uninterrupted (in German “ununterbrochen”) 
period of ten years which seems to be a stricter requirement than the requirement 
“have resided in the host Member State for the previous 10 years” provided for in the 
Directive. Moreover, according to § 68 Abs 1 FPG an expulsion order is possible “if 
it may be assumed […] that the public order or security of the Republic of Austria 
would be permanently and substantially endangered”. The wording of the Austrian 
provision indicates a lower degree of protection than the Directive. 

Article  32(1), 
second part 

There is no national provision that transposes Art 32.1 of the Directive. Even if the 
authorities are obliged to reach a decision within 6 months there may be a conformity 
problem if the authority does not issue the decision within this period. 

Article  35 With regard to the NAG, the transposition is unclear. It is not clear whether § 30 
NAG applies to Union citizens and their family members, as it only speaks of 
“Aufenthaltstitel”. 
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1 INTRODUCTION  
 

This conformity study analyses in detail the provisions of Directive 2004/38/EC on the free movement 
of EU citizens in its consolidated version, and  compares it with the legislation in place in Austria.  

Directive 2004/38/EC repealed the earlier directives on free movement of persons (Directives 
64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 
90/365/EEC and 93/96/EEC) as from 30 April 2006.  
 
EU citizenship gives every Union citizen the right to move and to reside freely within the territory of 
the Member States. The facilitation and promotion of this right, which is at the same time one of the 
fundamental freedoms of the internal market, is the objective of Directive 2004/38/EC. A second 
objective of Directive 2004/38/EC was to codify and review the various pieces of legislation and case-
law dealing with this issue.  
 
Free movement as a fundamental freedom of the internal market 
 
Free movement is one of the fundamental freedoms of the internal market and can therefore only be 
restricted in a limited number of pre-determined circumstances. Thus, national legislation cannot adopt 
more restrictive legislation than provided for in the Directive.  
 
Directive 2004/38/EC introduces, on the one hand, a uniform approach regarding the formalities that 
Member States can impose upon EU citizens residing in their territory. These formalities are expressly 
established in the Directive and restricted in function of the duration of the stay in the Member States.  
 
• For a stay of less than three months, the only formality a Member State can impose is the 

presentation of a valid passport or national identity card.  
 
• For residence of more than three months, a Member State can only require the EU citizen to register 

in the population register of the place of residence. This registration needs to be validated 
immediately if a certain number of conditions are complied with. The Member State can only 
require the EU citizen to present proof that he/she is a worker, self-employed person, student or has 
sufficient resources not to become a burden upon the social security system of the Member State. 
Member States cannot lay down a fixed amount of what they consider to be “sufficient resources”, 
but must always take into account the personal situation of the person concerned. Family members 
of the EU citizen will have to present an identity document and proof of the family link to an EU 
citizen.  

 
• After five years of continuous residence in a Member State, an EU citizen obtains a right to 

permanent residence. The host Member State shall issue a document certifying permanent 
residence. A permanent resident has the right to be treated equally to a national of the Member 
State.   

 
On the other hand, the Directive also determines and clarifies the only acceptable reasons for 
restriction of the free movement of citizens by Member State authorities, namely for reasons of public 
order, public security and public health. (For the interpretation and conditions of such exceptions, it is 
important to rely upon the case-law of the Court of Justice.)  
 
These measures guarantee a strong protection against expulsion for EU citizens who have been long-
term residents in another Member State. Such measures need to be proportionate and shall always look 
at the personal conduct of the individual concerned which must represent a “genuine, present and 
sufficiently serious threat affecting one of the fundamental interests of society”. In addition, the 
Directive establishes some procedural safeguards in case an expulsion decision is considered.  
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1.1 OVERVIEW OF THE LEGAL FRAMEWORK IN AUSTRIA 
 
Articles 1 and 2 of the Federal Constitutional Law (B-VG) establish Austria as a democratic republic 
and a federal state (consisting of the Federation and the nine autonomous Laender of Burgenland, 
Carinthia, Lower Austria, Upper Austria, Salzburg, Styria, Tirol, Vorarlberg and Vienna) in which the 
principle of separation of powers is generally recognised.  
 
On this basis, the Austrian constitutional order creates a system of representative democracy with a 
two chamber federal parliament. The National Council (Nationalrat) is elected by general elections 
every five years. The members of the Federal Council (Bundesrat) are elected by the nine Laender 
parliaments (Diets) on the basis of a declining proportional manner (i.e., 3 to 12 members per Land). 
 
As far as the executive branch of government is concerned, Austria’s head of state is the Federal 
President who is directly elected every six years. The Federal Chancellor, the Vice-Chancellor and the 
other Federal Ministers are entrusted with the highest administrative business of the Federation in so 
far as this is not assigned to the Federal President. According to the distribution of functions by the 
Federal Constitutions Law, they can either act individually or as a collective in the framework of the 
Federal Government under the chairmanship of the Federal Chancellor. The highest authority on the 
Laender level is the Land Government under the chairmanship of the Government, as elected by the 
respective Diet. 
 
The Austrian legal system is continental. With regard to the hierarchy of legal sources, constitutional 
law is given a higher status by virtue of the fact that it is harder to amend. An amendment to a national 
constitutional provision requires a two thirds majority in parliament, with at least half of the members 
present and voting. Also the Convention for the Protection of Human Rights and Fundamental 
Freedoms of 4 November 1950 and Protocol No 4 were passed by this qualified majority in 
parliament. Thus, they have the rank of constitutional law within the Austrian legal order.  
 
Regular laws are adopted with a simple majority. According to Article 18(2) B-VG, every 
administrative authority can on the basis of law issue ordinances within its sphere of competence. 
However, they might not contradict the law. The Constitutional Court has the authority to rescind an 
ordinance as contrary to law or even a law as unconstitutional. However, in general court judgments 
are not recognised as formal sources of law. 
 

1.2 FRAMEWORK FOR TRANSPOSITION & IMPLEMENTATION OF DIRECTIVE 2004/38/EC 
IN AUSTRIA 

 
1.2.1 Distribution of competences according to the national Constitution 

 
Distribution of competences is mainly the result of Articles 10 to 15 of the Federal Constitutional Law 
(B-VG). According to Article 15 Abs 1 B-VG the Laender have the right to legislate insofar as a 
matter is not expressly delegated by the Federal Constitution to the legislative and executive power of 
the Federation. According to Article 10 para 1 No. 3 the Federation has powers of legislation and 
execution in the following matters: regulation and control of entry into and exit from the Federal 
territory; immigration and emigration; passport; deportation, turning back at the frontier, expulsion, 
and extradition from or through the Federal territory. Due to this division of competence Directive 
2004/38/EC has been transposed into national law by means of several Federal and Laender acts.  
 
The majority of provisions transposed by the Directive are covered by Federal acts, namely the 2005 
Aliens Police Act (FPG) and the Settlement and Residence Act (NAG) which were both enacted as 
part of the “Aliens Law Package”, BGBl. I No. 100/2005 on 1 January 2006. The current version in 
force is that of BGBl. I No. 99/2006, which was enacted on 27 June 2006. Article 23 of the Directive 
was transposed by the Federal law amending the Alien Employment Law, BGBl I No. 101/2005.  
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With regard to Article 24 of the Directive, competence for the transposition is divided into a Länder 
competence and a federal competence. Appropriate Länder acts have been enacted to provide social 
welfare. For example: Upper Austria has enacted transposition measures in Article 6 of the Upper 
Austrian Public Welfare Act 1998, Article 9 of the Upper Austrian Law on the Transfer of Land 1994, 
Article 3 of the Upper Austrian Youth Welfare Law 1991; Styria has enacted transposition measures 
in Article 4(1)(1) of the Styrian Public Welfare Act, Article 4 of the Styrian Youth Welfare Law 1991; 
Tyrol has transposed the requirement of equal treatment in accordance with Article 24 of the European 
Citizen Directive into Article 3(1) of the Tyrolean Law on the Transfer of Land 1996, and Article 
4(2)(a) of the Tyrolean Basic Security Law.  
 
The federal government must take appropriate measures to transpose the provision of a study 
allowance, including allowances for vocational training. The Student Support Act 1992 and Pupils’ 
Grants Act 1983, enacted as part of the second “School Law Package” 2005, BGBl. I No. 20/2006, 
have been amended. 
 

1.2.2 General description of organisation of national authorities implementing 
Directive 2004/38/EC in Austria 

 
As has been shown, the subject matters covered by Directive 2004/38/EC belong to the exclusive 
competence of the federation in legislation and execution. This means that the execution of the 
respective laws is entrusted to federal authorities or, as far as authorities of the Laender are involved, 
they act under the responsibility and control of federal authorities. 
 
According to § 127 FPG and § 83 NAG, the Federal Minister of the Interior is generally entrusted with 
the enforcement of the FPG and the NAG. Only with regard to special, explicitly mentioned 
provisions of those laws, there is a special enforcement responsibility of other Federal Ministers (e.g. 
Foreign Affairs, Health and Women) or the Federal Government as a collective body.1 However, this 
only affects minor parts of those law and particularly not the provisions which are supposed to 
transpose the Directive 2004/38/EC into national Austrian law. 
 
According to Articles 19 and 69 B-VG, the Federal Minister of the Interior is one of the “highest 
executive authorities” and is “entrusted with the highest administrative business of the Federation”. As 
such he is directly politically responsible to the Federal Parliament, namely to the National Council, 
for his performance. According to Article 74 B-VG, if the National Council passes an explicit vote of 
no confidence in an individual member of the Federal Government or the Federal Government as a 
collective, they shall be removed from office. Furthermore, on the basis of the Article 142 B-VG, a 
federal minister can be brought before the Constitutional Court by a vote of the National Council to 
clarify his constitutional responsibility for legal contraventions culpably ensuing from his official 
activity. 
 
Under the direction of the Federal Minister of the Interior, the administrative authorities subordinated 
to him must implement the provisions of the laws which fall into their responsibility. By virtue of 
Article 20 B-VG, they are bound by the instructions of their superiors (eventually the Federal Minister 
of the Interior) and responsible to these for the exercise of their office. Hence, the administrative 
authorities endowed with the implementation of the FPG and the NAG act under the authority and 
control of the Federal Minister of the Interior. 
 

                                                 
1 According to Article 77(1) B-VG, the number of Federal Ministries, their competence, and their organisation 
will be prescribed by Federal law. This refers to the so-called “Bundesministeriengesetz”, i.e. the Federal Act on 
the number, the powers and the establishment of the Federal Ministries (Federal Ministries Act 1986), Federal 
Law Gazette No 76/1986. 
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As far as the FPG is concerned, the police authorities responsible for aliens are the federal security 
authorities (§ 3 FPG).2 The supreme security authority is the Federal Minister of the Interior. 
Subordinate to him are the security directorates (“Sicherheitsdirektionen”) as specialised decentralised 
federal authorities on the Laender level,3 followed by the district administrative authorities 
(“Bezirksverwaltungsbehörden”) and the Federal Police Directorates (“Bundespolizeidirektionen”) in 
their capacity as security authorities.4 The agencies of the public security service (“Organe des 
öffentlichen Sicherheitsdienstes”) as defined in § 5 SPG shall act for the aliens police authorities on 
their instructions or independently.5 
 
According to § 9 FPG, the regular appeals authority against decisions of aliens police authorities of 
first instance (district administrative authorities and federal police directorates) are the security 
directorates which are bound in their decisions by the instructions of the Federal Minister of the 
Interior. However, in the case of EEA citizens, Swiss citizens and favoured third country nationals, the 
appeals authorities are the Independent Administrative Boards in the Federal States (“Unabhängige 
Verwaltungssenate in the Ländern”).6 This exception which is to be found in § 9 Abs 1 Z 2 FPG 
enjoys constitutional law status because the fact that the members of the Independent Administrative 
Boards are not bound by any instructions is an exception to the general rule of Article 20 B-VG and 
the overall authority of the Federal Minister of the Interior to issue instructions enshrined in it. 
 
With regard to the NAG, the competent authorities are the State Governor7 and, as far as authorised by 
regulation to be issued by the State Governor, the district administrative authorities (§ 3 Abs 1 NAG). 
Appeals against the decisions of the State Governor shall be decided by the Federal Minister of the 
Interior (§ 3 para 2 NAG). In certain constellations, also Austrian authorities abroad, namely the 
professional representations of Austria (“Berufsvertretungsbehörden”) which act under the authority 
and control of the Federal Minister for European and International Affairs may be the competent 
authority under the NAG.8 
 
The competent appeals authorities for appeals against decisions in respect of administrative 
misdemeanours according to § 77 NAG are the Independent Administrative Boards in the Federal 
States (“Unabhängige Verwaltungssenate in the Ländern).9 
 

                                                 
2 As to their organisation and functions see, in general, Articles 78a to 78d B-VG and, in particular, the 
Bundesgesetz über die Organisation der Sicherheitsverwaltung und die Ausübung der Sicherheitspolizei 
(Sicherheitspolizeigesetz - SPG), i.e. the Federal Act relating to the organisation of the security administration 
and the practice of the security police, Federal Law Gazette No 566/1991. 
3 So-called “direct federal administration”; see, e.g., Article 102 B-VG in this regard. 
4 See Article 78a Abs 1 B-VG and § 4 Abs 1 and 2 SPG. 
5 See § 3 FPG for further detail. 
6 As to their organisation see Articles 129a ff B-VG. According to Art 129b Abs 2 B-VG, “the members of the 
independent administrative tribunals are not bound by any instructions in the performance of the tasks referred to 
them […]”. 
7 In this context, the State Governor does not act as the Head of the Government of the Land in question, but as a 
delegated authority of the federation. Hence, within the scope of application of the NAG, he is bound to the 
instructions of the Federal Minister of the Interior. As to this so-called “indirect federal administration” see 
Article 102 B-VG. 
8 See §§ 5 and 7 NAG for further detail. 
9 According to the general rule of Article 129a B-VG. 
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2 LEGAL ANALYSIS OF THE TRANSPOSING MEASURES FOR DIRECTIVE 
2004/38/EC 

 

Preliminary remarks 
 
There exist structural problems with regard to the transposition of Directive 2004/38/EC by the 
Republic of Austria which should be pointed out before going into a detailed analysis of the provisions 
of the Directive and their transposition in the Austrian legal order. 
 
The core problem in this regard is the fact the Government decided not to enact a specific and 
comprehensive transposition law, but to make the transposition measures required by the Directive 
part of a general reform package, the so-called “Fremdenrechtspaket 2005” (Aliens Law Package 
2005),10 which created and amended a series of federal laws in the field of aliens law.11 The package 
did thus not only serve to transpose Directive 2004/38/EC, but was also considered to transpose a 
series of EC directives and to implement an EC regulation, namely the following:  
 
• Directive 2004/83/EC, OJ 2004 No L 304/12; 
• Directive 64/221/EEC, OJ 1964 No P 56/850; 
• Directive 2001/51/EC, OJ 2001 No L 187/45; 
• Directive 2004/82/EC, OJ 2004 No L 261/24; 
• Directive 2004/114/EC, OJ 2004 No L 375/12; 
• Directive 2004/81/EC, OJ 2004 No L 261/19; 
• Directive 2003/109/EC, OJ 2004 No L 16/44; 
• Directive 2003/86/EC, OJ 2003 No L 251/12; 
• Regulation (EC) No 1030/2002, OJ 2002 No L 157/1; 
• Proposal of a Directive on a special procedure for the admission of third-country nationals for 

the purposes of scientific research of 11 November 2004, Document No 14473/04.12  
 
Furthermore, the Aliens Law Package was seen as an opportunity to realise a general reform of 
Austrian asylum and aliens police as well as settlement and residence law.13 
 
Hence, the duty to transpose the provisions of Directive 2004/38/EC was only one of many goals the 
Austrian legislator had in mind when adopting the Aliens Law Package. The relevant provisions were 
thus not concentrated in a single legal instrument but are mainly to be found in three laws,14 i.e., 
 
• the Aliens Police Act 2005 (Fremdenpolizeigesetz – FPG), 
• the Federal Act relating to settlement and residence in Austria (Niederlassungs- und 

Aufenthaltsgesetz – NAG) and 

                                                 
10 See Government Bill relating to the Aliens Law Package of 2005, Annex No 529 to the Minutes of the 
National Council (22nd legislative period). The package was adopted by the National and the Federal Council and 
then signed into law by the Federal President and entered into force on 1 January 2006; see Federal Law Gazette 
I No 100/2005 and 101/2005 in this regard. 
11 The Aliens Law Package created three new laws, namely the Asylum Law 2005, the Aliens Police Act 2005 
and the Federal Act relating to the settlement and residence in Austria 2005, and amended a dozen existing 
federal laws, i.a., the Federal Constitutional Law, the Introductory Act to the Administrative Procedure Acts 
1991 ant the Federal Act relating to the organisation of the security administration and the practice of the 
security police; see in detail Federal Law Gazette I No 100/2005. 
12 For the full list see Government Bill relating to the Aliens Law Package of 2005, Annex No 529 to the 
Minutes of the National Council (22nd legislative period), p 2. 
13 For the multiplicity of purposes sought to be realised with the package see ibid, p 1. 
14 For the full citations see infra Annex II. 
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• the amended Aliens Employment Act (Ausländerbeschäftigungsgesetz – AuslBG) regarding 
Article 23 of the Directive.15 

 
Furthermore, Article 24 of the Directive on equal treatment requires that all Union citizens (including 
family members who are not Union citizens16) residing in the Austrian territory on the basis of the 
Directive shall enjoy equal treatment with Austrian nationals within the scope of the Treaty. The 
obligation of non-discrimination enshrined in this provision is a cross-sectoral matter which affects 
several policy fields and, more importantly, whose realisation falls within the competence of the 
federation as well as the Laender, according to the distribution of competences in Austria as a federal 
State.17 An adequate transposition of this provision thus potentially affects a considerable number of 
federal and Laender laws.18 
 
The consequence is the existence of a plurality of transposition instruments which must be identified 
and consulted when assessing the comprehensiveness and quality of the Directive’s transposition in 
Austria. This would not cause a major problem in itself. However, the transposing provisions are 
distributed in the different legal acts within the package according to its inner logic and structure 
which differs substantially from those of the Directive. This becomes manifest in the above-mentioned 
structural transposition problems.  
 
Just to give a few examples here: 
 

• First, the Directive is based on the basic distinction of the “right of exit and entry” (Chapter II, 
Articles 4 and 5) and the “right of residence/permanent residence” (Chapters III and IV, 
Articles 6ff and 16ff) with Chapter V (Articles 22ff) containing “Provisions common to the 
right of residence and the right of permanent residence”. Quite obviously, these provisions are 
supposed to apply both to the “right of residence for up to three months” (Article 6) as well as 
to the “right of residence for more than three months” (Article 7). According to the decision of 
the Austrian legislator, the latter (as the major part of residence-related rights) is taken care of 
by the NAG while the former is contained in the FPG. However, the common provisions 
applying to both Articles in the same way are not covered in an equal manner by the two 
transposing laws. 

 
• The same is true for the Articles on “definitions” (Article 2) and “beneficiaries” (Article 3). 

The Directive insists on a common terminology and scope of application in order to guarantee 
a uniform application of the rights contained therein. In contrast, the Austrian transposition of 
the Directive results in a plurality of definitions which do not coincide, neither among 
themselves nor, more importantly, with the provisions of the Directive.19 

 
• Furthermore, Chapter VI on “Restrictions on the right of entry and the right of residence on 

grounds of public policy, public security or public health” is obviously supposed to cover both 
the right of entry and of (permanent) residence. However, the relevant provisions are almost 
exclusively transposed in the context of the FPG. The indirect reference to these provisions 
via § 55 NAG in combination with § 86 (2) FPG does, however,  not constitute an adequate 
transposition.20 

 

                                                 
15 The modifications entered into force on 1 January 2006; see § 126 FPG, § 82 NAG and § 34 Abs 28 AuslBG 
in this regard. 
16 If they have the right of residence or permanent residence; see Article 24(1) last sentence of the Directive. 
17 See supra 1.2.1. 
18 See infra 2.6.3 regarding Article 24 in this regard. 
19 See in more detail infra 2.2. 
20 See infra Chapters 2.4.7, 2.4.8, 2.4.9 and 2.5.1 (regarding Articles 12 to 18) for further detail. 
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As a result, the Austrian transposition of Directive 2004/38/EC is characterised by relevant and 
structural incoherence and lack of transparency which stand behind many of the transposition 
problems identified in the “Table of Correspondence” and discussed in the following. 
 

2.1 Definitions, family members and beneficiaries (Articles 2 and 3) 
 
It has already been mentioned that one of the structural problems regarding the Austrian transposition 
measures vis-à-vis Directive 2004/38/EC is that the general provisions on “definitions” and 
“beneficiaries” in Articles 2 and 3 are not integrated into the Austrian legal order in an identical and 
uniform manner. In contrast, the Austrian legislator opted to endow each of the three major 
transposition instruments – i.e., the FPG, the NAG and the AuslBG – with a special set of definitions.  
 
Hence, the analysis must permanently distinguish between the definitions used and the constellations 
covered by these three laws and compare them to the requirements of Articles 2 and 3. The general 
result is that the definitions are closely interrelated, but do not coincide, neither among themselves 
nor, more importantly, with the provisions of the Directive. 
 

2.1.1 Union citizens 
 
There are no relevant transposition problems regarding the definition of “Union citizen” in Article 
2(1) of the Directive.  
 
The FPG and the NAG refer to “EEA citizens”. Since all EU Member States are Contracting Parties 
to the Agreement creating the European Economic Area (EEA), all Union citizens are, by definition, 
“EEA citizens”. However, it has to be kept in mind that Austrian citizens are generally excluded from 
the definition as the legal definitions in § 2 Abs 4 Z 1 and 8 FPG and in § 2 Abs 1 Z 1 and 4 NAG 
only cover EU/EEA citizens who are “aliens”, i.e., “a person who does not possess Austrian 
nationality”. Hence, Austrian citizens fall out of the scope of application of the laws in question. This 
does not cause a substantial problem though. With regard to free movement from and to Austria as 
well as residence within Austria, Austrian citizens have a legal status (partly due to constitutional law) 
which is at least comparable to the one of Union citizens.  
 
The same is true for the AuslBG. It also refers to “EEA citizens” in the aforementioned sense. 
Austrian citizens are not covered, since according to its § 1 Abs 1 the AuslBG only applies to aliens, 
defined in § 2 Abs 1 as non Austrian citizens. Since no restrictions apply to the right of employment of 
Austrian citizens, there is no problem for Austrian citizens falling within the scope of application of 
the Directive. Thus, there is no transposition problem in this regard. 
 
According to Article 3(1) first part of the Directive, Union citizens are the primary beneficiaries of the 
Directive. In this regard, there is effective transposition on the level of the FPG and the NAG, since 
they apply to Union citizens who are claiming their right to freedom of movement, irrespective of 
whether this relates to entry and exit and residence for up to three months (FPG) or residence for more 
than there months (NAG).21 
 
However, as has been mentioned above, Austrian citizens are excluded from this definition even if 
they have claimed their right to freedom of movement under Community law, since they are no 
“aliens” according to the definitions of the FPG and the NAG. With regard to the provision on 
“beneficiaries” of the Directive, there is no problem with regard to purely internal cases (as they do 
not affect EU law), but cases of double citizenship (e.g., an Austrian-French citizen) as well as 
Austrians returning from EU countries to Austria are not covered by the transposition even though 

                                                 
21 As to this differentiation necessitated by the structure of the Austrian transposition regime see in more detail 
supra 2.1.  
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they fall within the scope of Community law according to the ECJ22. However, concerning the right to 
free movement from and to Austria as well as the right of residence within Austria, they have a legal 
status (partly due to constitutional law) which is at least comparable to the one of Union citizens.23 
This is also true within the scope of application of the AuslBG. It has already been mentioned that 
Austrian citizens are not subjected to restrictions with regard of the right of employment.24 Hence, 
there is no real conformity problem in this regard.  
 

2.1.2 Family members 
 
In the context of the definition of “family members” in Article 2(2), there are no serious 
transposition problems. 
 
Regarding the definition of “spouse”, there is literal transposition in the NAG, FPG as well as the 
AuslBG.  
 
In contrast, there is no transposition with regard to the partner in neither of the major transposition 
laws. However, since Austria does not recognise the legal institute of registered partnership and does 
not treat registered partnerships as equivalent to marriage, transposition of the “partner” definition is 
not necessary. 
 
Furthermore, there is almost literal transposition of the definitions regarding direct descendants and 
dependent direct relatives in the ascending line. However, some points deserve to be expressly 
mentioned: 
 
• The “partner” is mentioned nowhere in the transposing definition. Yet, there is, as has just been 

mentioned, no legal obligation for Austria in this regard. 
• The “and” in the definition applied by the FPG and the NAG25  is not a conformity problem 

when compared to the requirements of the Directive. The transposition covers direct 
descendants who are under 21 years old and even after that time if they are in fact provided with 
maintenance as the Directive requires. However, the English translation of the FPG and the 
NAG provided by the Government is not totally clear as to that point. 

• The addition of “actually” in the FPG and the NAG definitions (“actually provided with 
maintenance”/“tatsächlich Unterhalt gewährt”) compared to the definition used by the Directive 
(“dependants” resp “Unterhalt gewährt”) should not cause problems in the light of the pertinent 
case-law of the ECJ.26 

• It should be emphasised that § 1 Abs 2 lit l AuslBG speaks of “children” instead of “direct 
descendants” and of “parents” instead of “direct relatives in the ascending line”. In spite of the 
narrow construction of the wording, the Administrative Court (“Verwaltungsgerichtshof”) has 
held that the term “children” must be interpreted in conformity with the Directive and thus be 

                                                 
22 See ECJ, case C-148/02, Garcia Avello, Rec 2003, I-11613, no 28; case C-370/90, Suringer Singh, Rec 1992, 
I-4265, no 21.  
23 See the ToC referring to the pertinent provisions of the StGG of 1867 which is part of the Austrian 
constitution as well as of Protocol No 4 to the European Convention on Human Rights which also enjoys 
constitutional status in Austria. 
24 See also 2.2 regarding Article 3(2) in this regard. 
25 See Art. 2(2)(c) of the Directive: “the direct descendants who are under the age of 21 or are dependants and 
those of the spouse or partner as defined in point (b)” and § 2 Abs. 4 Z 11 FPG (“[...] in a straight descending 
line until reaching the age of 21, and in addition, where they are in fact provided with maintenance, […]”) as 
well as § 52 Z 2 NAG (“in a directly descending line until they reach the age of 21 and after that time if they are 
actually provided with maintenance by them”). 
26 See ECJ, case 316/86, Lebon, Rec. 1987, 2811, no 24 and case C-1/05, Jia, Rec. 2007, I-1, no 35 in this 
regard. 
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understood to comprise direct descendants in the sense of the Directive.27 This reasoning can 
also be applied to the case of “parents” in relation to “direct relatives in the ascending line. 

The term dependency is interpreted in line with the Lebon and the Jia ECJ case-law28 
 
With regard to family members as secondary beneficiaries of the Directive – in the meaning of 
Article 3(1) second part –, there is effective transposition as well, since with regard to the FPG they 
fall either in the category of “EEA citizen”29 according to § 2 Abs 4 Z 8 FPG or of “favoured third 
country national” according to § 2 Abs 4 Z 11 FPG.30 
 
Also within the scope of application of the NAG, all constellations in which family members 
accompanying or joining the primary beneficiaries are covered: 
 

• § 52 NAG: family members of non-Austrian Union citizens who are Union citizens 
themselves; 

• § 54 Abs 1 NAG: family members of non-Austrian Union citizens who are not nationals of a 
Member State; 

• § 57 NAG31: family members of an Austrian citizen who has claimed his/her right to freedom 
of movement, irrespective of whether they are Union citizens (i.c.w. § 52 NAG) or not (i.c.w. 
§ 54 Abs 1 i.c.w. § 52 NAG). 

 
Finally, also concerning of the AuslBG, the provision is effectively transposed.  
 

• First, it covers all “EEA citizens” within the meaning of the AuslBG. Thus, all Union citizens 
(except Austrian citizens), whether primary beneficiaries or family members who are nationals 
of a Member State, are excluded from the scope of application of the AuslBG according to its 
§ 1 Abs 1 lit l case 1 (“freizügigkeitsberechtigte EWR-Bürger”). This means that they do not 
need a special permit under the AuslBG to legally take up employment in Austria. Hence, as 
for Austrian citizens, there is no restriction for them regarding access to the labour market. 

• Furthermore, Austrian citizens are excluded from the law’s scope of application due to § 1 
Abs 1 AuslBG according to which it is only applicable to aliens. Austrian citizens do not need 
a special permit to take up employment and have unrestricted access to the labour market. 

• Moreover, all family members (within the meaning of Article 2(2) of the Directive) who are 
not nationals of a Member State fall also out of the scope of application according to § 1 Abs 
1 lit l second case AuslBG. 

 
It deserves mention that the Austrian Administrative Court (“Verwaltungsgerichtshof”) requested a 
preliminary ruling from the ECJ, which reads as follows:32 
 

                                                 
27 VwGH 13.12.2007, 2007/09/0228. While the Administrative Court refers to § 1 Abs 2  lit m AuslBG, it is also 
applicable to the provision of § 1 Abs 2 lit l AuslBG which interests us here. 
28 See ECJ, case 316/86, Lebon, Rec. 1987, 2811, no 24 and case C-1/05, Jia, Rec. 2007, I-1, no 35 in this 
regard. 
29 This means that within the context of the FPG, family members who are Union citizens are not considered to 
derive their rights (right to entry and exit, right to residence up to three months; see Articles 4 to 6 of the 
Directive), but they are treated as primary beneficiaries. 
30 The condition that the third-country national “accompanies the EAA citizen […] or […] travel after him” is in 
correspondence with the requirements of the Directive. 
31 As to the recent decision of the Austrian Constitutional Court (“Verfassungsgerichtshof”) regarding § 57 NAG 
see VfGH 13.10.2007, B 1462/06. However, this judgment concerned the question of a possible discrimination 
of Austrian citizens against EU citizens (“Inländerdiskriminierung”) and does thus not raise problems with 
regard to this study. 
32 Reference for a preliminary ruling from the Verwaltungsgerichtshof (Austria) lodged on 11 December 2007 – 
Deniz Sahin v. Bundesminister für Inneres, case C-551/07, OJ C 64, 8.3.2008, 19; see the corresponding 
decision of the Verwaltungsgerichtshof of 22 November 2007, 2007/271 as well as the corresponding decisions 
of 20 December 2007, 2006/21/224 and 2007/21/155, and of 29 January 2008, 2007/18/167. 
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“1. (a) Must Articles 3(1), 6(2) and 7(1)(d) and (2) of Directive 2004/38/EC of the European 
Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and their 
family members to move and reside freely within the territory of the Member States amending 
Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 
73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC [1] — "the 
Directive" — be interpreted as meaning that they also apply to family members within the 
meaning of Article 2(2) of the Directive who arrived in the host Member State (Article 2(3) of the 
Directive) independently of the citizen of the Union and only became a family member or took up 
family life with the citizen of the Union in that Member State? 
(b) If this is so, does it also depend on whether the family member was lawfully resident in the 
host Member State at the moment he became a family member or took up family life? If the 
answer is in the affirmative, can residence be considered lawful if the family member is entitled to 
stay solely on the basis of his status as an asylum seeker? 
(c) If the answer to Questions 1(a) and (b) is that a family member who arrived in the host 
Member State independently of the citizen of the Union and became a family member or took up 
family life with the citizen of the Union only in that Member State does not have a right of 
residence under the Directive if he is entitled to stay "merely" on the basis of his status as an 
asylum seeker: irrespective of the above, do Articles 18 EC and 39 EC, respectively, read in the 
light of the fundamental right to respect for family life, give rise to a right to residence in 
circumstances in which the family member has been staying in the host Member State for nearly 
four years and has been married for a year to a citizen of the Union with whom he has been living 
for approximately three and a half years and with whom he has a 20-month-old child? 
2. Do Articles 9(1) and 10(1) of the Directive preclude a national provision under which family 
members of a citizen of the Union who are not nationals of a Member State and who, in 
accordance with Community law, and in particular Article 7(2) of the Directive, have a right of 
residence, cannot be issued with a residence card ("Residence card of a family member of a Union 
citizen") only because they are entitled (temporarily) to reside in the host Member State under that 
State's asylum laws? 
[1] OJ L 158, p. 77.“ 

 
The situation is different with regard to Article 3(2) on “other family members” (lit a) and “partners” 
(lit b). 
 
On the level of the FPG, the duty to facility entry and residence (for up to three months) for the 
persons covered by lit a and b is not transposed. 
 
Regarding the NAG, however, there is (almost) effective transposition. Concerning the concept of 
“other family members” (lit a) see the almost literal transposition in § 52 Z 5 NAG. Regarding the 
“partner” (lit b), there is also almost literal transposition in § 52 Z 4 NAG. However, the definition 
requires that the durable relationship already existed in the country of origin (“Herkunftsstaat”), 
whereas the Directive does not contain such a requirement (that signifies that the relationship could 
possibly also come into existence in the host Member State). Thus, the Austrian transposition 
incorporates a restrictive element not provided for in the Directive. In contrast, there is no real 
transposition problem with the element of “durable relationship”. The German version of the Directive 
says “dauerhafte Beziehung” as does the NAG. Only the semi-official translation of the NAG puts 
“permanent” instead of “durable”. 
 
Transposition measures with regard to the duty to facilitate residence can be found in all 
constellations: 
 

• § 52 NAG: If the “other family members” or the partner are Union citizens themselves, they 
have the same position as family members according to Article 2(1). This is even more than 
facilitation. 
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• § 56 NAG: If the “other family members” or the partner are not nationals of a Member State, 
they “may be granted” a settlement permit, possibly also including a work permit.33 However, 
they have no right to it.  

• § 57 NAG: “Other family members” or the partner of an Austrian citizen who has claimed 
his/her right to freedom of movement are treated accordingly, depending on whether they are 
Union citizens themselves (equal treatment according to § 52 Z 5 NAG) or non-Union citizens 
(facilitation of residence according to § 56 Abs 1 and 3 NAG). 

 
Finally, with regard to the AuslBG, there is also effective transposition of the duty to facilitate. 
 

• If the “other family members” or the partner are Union citizens (except Austrian citizens), 
they will be excluded from the scope of application according to § 1 Abs 1 lit l AuslBG. This 
signifies equal treatment with regard to family members within the realm of Article 2(2). 

• Austrian citizens are excluded due to § 1 Abs 1 AuslBG regardless. 
• If the “other family members” or the partner are not nationals of a Member State, they will 

need a permit on the basis of §§ 3, 4 AuslBG. In case of ‚Niederlassungsbewilligung – 
Angehöriger’ (Abs 1), they are not allowed to be employed. However, when they get 
‚Niederlassungsbewilligung – beschränkt’ (Abs 3) and a corresponding permit under the 
AuslBG, they can work (§ 4 Abs 3 Z 7 AuslBG). 

 

2.2 Right of exit and entry 
 

2.2.1 Right of exit (Article 4) 
 
Two conformity issues can be observed.  
 
Under Article 4(1) providing the right to leave the territory of a Member State to travel to another with 
a valid passport or identity card there is one transposition measure in Austrian law. § 17 (4) FPG 
provides that "EEA citizens […] meet the passport requirement with a personal identity card and may 
enter Austria, reside within the Federal territory and depart on the basis of such a travel document". 
Since § 17 (4) FPG only applies to "EEA-Citizens" as defined by the FPG (this definition does not 
include Austrian citizens and family members of Union citizens who are not nationals of a Member 
State). Thus, the transposition may be considered incomplete.  
 
However, as to Austrian citizens and family members of Union citizens who are not nationals of a 
Member State, the Directive may implicitly be transposed, as there are apparently no national 
measures violating Article 4(1). Art 2 Abs 2 Prot 4-EMRK of the Protocol No 4 to the European 
Convention on Human Rights as well as the StGG assign to everyone the right to leave the territory of 
Austria. The only restriction under Austrian law regarding the right of exit is the obligation to hold a 
passport or ID card. For Austrian citizens this is provided for under § 2 of the Passport Law, for all 
other Union citizens under § 17 FPG. However, with regard to the family members who are not 
nationals of a Member State, the transposition is unclear because the obligation to carry a passport is 
only subject to the provision regulating entry (§ 15 FPG), which must be applied by analogy to the 
right of exit. Therefore it is concluded that Article 4(1) is not correctly transposed. 
 
Under Article 4(2), providing that no exit visa or equivalent formality may be imposed on the persons 
to whom paragraph 1 applies, there is no specific transposition measure in Austrian law. 
 
However, no exit visa or equivalent formality is required by Austrian legislation at all. A contrario, 
this situation could be considered as a correct transposition of the Directive. However there is no 
disposition prohibiting the possibility of such formalities. 

                                                 
33 See the information regarding the AuslBG in the following paragraph. 
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As to the rights guaranteed under Article 4(3) and Article 4(4) there are no conformity problems. They 
are effectively transposed by Articles 3, 4, 11, 13 and 19 of the Passport Law.  
 

2.2.2 Right of entry (Article 5) 
 
Article 5(1) providing the right of entry to Union citizens is effectively transposed by Austrian 
legislation but in a very unclear manner. This is due to the fact that Austria has not issued a special act 
transposing the Directive but applies the general acts which have been solely amended by introducing 
some new provisions. 
 
With respect to the FPG, § 84 to § 87 FPG have been introduced. § 84 FPG grants "EEA citizens" the 
right to stay for a period of three months in Austria and declares §30 (1) FPG applicable to EEA 
citizens. According to § 30(1) FPG aliens do not require a visa for the purpose of entering the Federal 
territory. This applies on grounds of § 84 FPG also to EEA citizens. § 17 (4) FPG provides that EEA 
citizens […] also meet the passport requirement with a personal identity card and may enter Austria, 
reside within the Federal territory and depart on the basis of such a travel document. Therefore, the 
transposition is effective with regard to Union citizens. However, the term "EEC citizens" under the 
FPG does not include Austrian citizens. But the rights conferred by the Directive to them are 
guaranteed under § 2 (1) of the Passport Law. 
 
Article 5(2) is incompletely and incorrectly transposed. 
 
The transposition of Article 5(2)first sub-paragraph can be assessed to be incorrect.  
 
The requirement in the Directive is that holders of a residence card issued by any MS according to 
Article 10 can enter without visa. However, the Austrian transposition measure (§ 85 (1) FPG) seems 
to require a permanent residence card issued by the Austrian authorities in order to enter without visa. 
This is emphasised by quoting the crucial provision under the NAG for issuing the residence card in § 
85 (1) FPG.  
 
The transposition of Article 5(2) second sub-paragraph is incomplete or/and not transparent. 
 
There are neither special transposition measures under Austrian law granting family members who are 
not nationals of a Member State concerned facilities in order to obtain the necessary visa compared to 
other Aliens, nor special provisions about an accelerated procedure. Furthermore, it is not guaranteed 
by national provisions that the visa are issued as soon as possible or within a special limited scope of 
time, since the general procedural rules for the granting of visa apply. 
 
However, § 5 (2) FPG enables the Federal Minister for the Interior to authorise by order the Aliens 
Police Authorities to issue visa at particular border crossing points "if it is appropriate in the interests 
of expediency, rapidity and simplicity". The Federal Minister for the Interior has issued an order 
whereby he enables the competent authorities to issue visa at 29 border crossing points.34 Since this 
order under § 1 just allows the authorities to issue visa at border crossing points without containing 
clarification under which conditions they have to do so, it does not guarantee a right to get a visa at the 
border. Therefore, this could not be a correct transposition. Moreover this regime applies to Aliens in 
general and does not provide third country national family members of Union citizens with an 
accelerated procedure compared to others.35 
 

                                                 
34 § 1 Verordnung des Bundesministers für Inneres zur Durchführung des Fremdenpolizeigesetzes 2005 
(Fremdenpolizeigesetz-Durchführungsverordnung), BGBl. II Nr. 450/2005. The fact that § 5 (2) FPG is not 
mentioned in the preamble can be assessed as an editorial lapse. 
35 Schumacher/Peyerl, Fremdenrecht, 2. Aufl, 2006, p. 32. 
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As to the exemption from fees, the transposition is correct. § 85 (2) FPG provides for that official acts 
in connection with the granting of visas to favoured third country nationals are exempt from stamp 
charges and any administrative fees. 
 
Article 5(3) providing that the host Member States shall not place an entry or exit stamp in the 
passport of family members who are not nationals of a Member State (provided that they present the 
residence card provided for under Article 10 of the Directive) has not been explicitly transposed into 
Austrian law. However, notice that Article 10 (2) of the Schengen Borders Code36 provides for the 
obligation to place an entry or exit stamp for third country nationals which do not present the 
residence card under Article 10 of the Directive. A contrario, it can be concluded that Article 5(3) is 
transposed by Article 10(2) of the Regulation No 562/2006 which is, of course, directly applicable.  
 
Article 5(4) provides that where a Union citizen, or a family member who is not a national of a 
Member State, does not have the necessary travel documents or, if required, the necessary visas, the 
Member State concerned shall, before turning them back, give such persons every reasonable 
opportunity to obtain the necessary documents or have them brought to them within a reasonable 
period of time or to corroborate or prove by other means that they are covered by the right of free 
movement and residence. There is no rule that gives the possibility provided in this Article in Austrian 
law. Since the opportunity is a right given to Union citizens and their family members by the Directive 
which is not guaranteed under Austrian law, Article 5(4) is not transposed. 
 
The transposition of Article 5(5) which provides that the Member States may require the persons 
concerned to report his presence within its territory within a reasonable and non-discriminatory period 
of time is correct. Austria has made use of the option provided by Article 5(5). In general, any person 
who accepts accommodation in a residence is obliged to register on equal terms (with the registration 
office within three days) by the Registration Act. It is applicable to everyone independent of 
nationality and is therefore non-discriminatory. The sanction of a fine of up to 762 EUR according to § 
22 (1) MeldeG is the same for Austrians and for foreigners. 
 
Additionally, EEA citizens and their family members must register within three month provided for 
under Article 53 Abs 1 NAG (see comments on Article 8(1) of the Directive). Relatives of EEA 
citizens who are not EEA citizens have to apply in time for a permanent residence permit under 
Article 54 Abs 1 NAG (see comments on Article 9(1) of the Directive). The fine of up to 200 Euro is a 
non-discriminatory sanction, since the sanctions under the MeldeG can be higher (§ 22 Abs 1 MeldeG 
provides for a fine up to 762 Euro). 
 

2.3 Right of residence 
 

2.3.1 Right of residence for up to three months (Article 6) 
 
Article 6(1) is correctly transposed by § 84 FPG i.c.w. § 30 (1) FPG and § 17 (4) FPG which 
guarantee Union citizens the right to reside for up to three months whereby the possession of a valid 
identity card or passport is sufficient. However, regarding the special status of jobseekers, who are 
allowed to reside in a Member State without any registration up to 6 months period according to ECJ 
case-law, the transposition is incorrect, as it has not been transposed in the Austrian law.  
 
Article 6(2) is correctly transposed by § 85 (1) FPG providing Favoured third country nationals the 
right to stay for a period of three months. 
 
 
 
                                                 
36 Regulation (EC) No 562/2006 of the European Parliament and of the Council of 15 March 2006 establishing a 
Community code on the rules of the movement of persons across borders. 
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2.3.2 Right of residence for up more than three months (Article 7) 
 
All in all, Article 7(1) has been effectively transposed into national legislation.  
 
However, it deserves mention that the NAG concept of “settlement” (“Niederlassung”) is not 
synonymous to the Community law notion of “residence” (“Aufenthalt”).37 Nonetheless, the fact that a 
person “shall be entitled to settle” (“zur Niederlassung berechtigt”) inherently includes the right of 
residence in Austria for a principally unlimited period. In contrast, the national concept of “residence” 
(“Aufenthalt”) is weaker than that.38 
 
With regard to lit a, there is literal transposition for the notion of “workers and self-employed 
persons”. 
 
The transposition for lit b is almost literal.  
 

• Concerning sickness insurance, the NAG (“adequate”) is even less restrictive than the 
Directive (“comprehensive”). This is a case of Article 37 of the Directive.39  

• Regarding the criterion of “sufficient resources” there is literal transposition, but there is a 
requirement of proof which is not contained in the Directive itself. As the approach is 
comparable to that of Article 7(1) lit c (§ 51 Z 3 NAG) where there is also a formal (albeit less 
restrictive) requirement, the two provisions could have been mixed up. In view of the proof 
requirement enshrined in Article 8(3) second indent, this should not be a problem though.  

 
In view of the provision of lit c, first indent, there is effective transposition. All in all, the NAG 
definition of “private or public establishment, accredited or financed by the host Member State on the 
basis of its legislation or administrative practice, for the principal purpose of following a course of 
study, including vocational training” should be wide enough to cover the constellations envisaged by 
the Directive.  
 
However, there remain a few minor issues regarding transposition: 
 

• “Being educated” (“absolvieren”) is perhaps more restrictive than “being enrolled”, since the 
fact of enrolment does not necessarily imply the factual attendance of an education institution. 
Yet, it could be considered sufficient since the purpose of being enrolled is to follow a course 
of study, this includes vocational training, which implies education and formation. Since 
training institutions are covered by the Austrian provision, it would seem broad enough to 
cover all categories envisaged by the Directive.   

• “Financed” is missing but this is not a problem since the Austrian legislation clearly covers 
public and private schools and training institutions.  

•  “Legally recognised” (“rechtlich anerkannt”) should equal “accredited […] on the basis of its 
legislation or administration practice”. 

• Training institution” (“Bildungseinrichtung”) should also cover “vocational training”. 
 
Regarding lit c, second indent, the material prerequisites of this provision are the same as those of 
Article 7(1) lit b, namely sickness insurance and sufficient resources. Insofar there is no problem with 
the reference in § 51 Z 3 NAG to the “requirements of indent 2” (§ 51 Z 2 NAG).  
 
However, the NAG provision requires “proof” of those material provisions. In contrast, the Directive 
asks for assurance by means of “a declaration or by such equivalent means as they may choose” which 
appears to be more favourable than the Austrian transposition. This limitation of the national 
                                                 
37 See Kutscher/Poschalko/Schmalzl, Niederlassungs- und Aufenthaltsrecht. Leitfaden zum NAG (2006), p 6. 
38 See Government Bill relating to the Aliens Law Package of 2005, Annex No 529 to the Minutes of the 
National Council (22nd legislative period), p 116 (ad § 2 NAG) in this regard. 
39 See infra 2.9.4. 
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provisions seems nonetheless to be overcome by the requirements of proof included when transposing 
Article 8(3) third indent which calls for a “declaration or equivalent means”. Accordingly, § 53 Abs 2 
Z 3 NAG demands “a declaration or other documents” (“Erklärung oder sonstige Dokumente”) in this 
regard.40 Hence, in sum, the transposition is effective. 
 
Finally, also with regard to lit d, there is effective transposition. § 52 NAG covers family members 
who are Union citizens themselves (which is also the scope of application ratione personae of the 
Directive provision in question41) and who accompany or join the primary beneficiary (who is not an 
Austrian citizen). § 57 extends this regime to family members (who are themselves Union citizens) of 
Austrian citizens in the abovementioned sense.42 The Directive’s reference to the cases of lit a, b and c 
is guaranteed by § 52 NAG’s own reference to § 51 NAG which covers all those constellations.43 It 
has already been mentioned that §§ 52, 57 NAG includes family members within the realm of Article 
2(1) of the Directive (§ 52 Z 1-3) and also “other family members” and the “partner”, as defined in 
Article 3(2) (§ 52 Z 4 & 5). Insofar, facilitation even signifies equal treatment.44 
 
The transposition for Article 7(2) is also effective. § 54 Abs 1 NAG covers family members who are 
not nationals of a Member State and who accompany or join the primary beneficiary (who is not an 
Austrian citizen). § 57 extends this regime to family members (who are not nationals of a Member 
State) of Austrian citizens in the aforementioned sense. Again, the Directive’s reference to the cases of 
lit a, b and c is guaranteed by § 57 NAG’s own reference to § 54 Abs 1 NAG which refers, on its part, 
to § 51 Z 1-3 NAG. §§ 54 Abs 1 and 57 NAG only include the family members according to Article 
2(1) of the Directive (§ 52 Z 1-3 NAG), but not “other family members” and the “partner”, as defined 
in Article 3(2) lit a and b (§ 52 Z 4 & 5 NAG). However, as regards facilitation provisions in their 
favour which do not include a comprehensive right of residence see § 56 Abs 1 and 3 NAG.45  
 
In contrast, there is no transposition of the provisions of Article 7(3) and 7(4) into national law. No 
norms can be found which would guarantee the special rights given to workers or self-employed 
persons who are temporarily unable to work as the result of an illness or accident, who are in duly 
recorded involuntary employment or who have embarked on vocational training within the Austrian 
legal order. The ToC Gov solely refers to § 53 Abs 2 Z 1 & 2 NAG in this regard.46 However, this 
procedural rule cannot be considered transposing the material provisions in question.  
In addition, the said persons are not considered as « workers » under the provisions of labour law. This 
would also involve e.g. problems of social security law and social insurance. The provisions in 
questions are therefore not adequately transposed. 
 
The right to residence of a Union citizen who is no longer a worker or self-employed person would be 
in danger since he/she would risk to fall out of § 51 Z 1 NAG and could thus not provide the proof 
according to § 53 Abs 2 Z 1 anymore. On the basis of § 55 NAG, this could lead to expulsion 
measures.47 In such a constellation, the right to residence would only be guaranteed by virtue of 
Article 7(1) lit b – as transposed in § 51 Z 2 NAG and, as to the related procedural aspects, in § 53 
Abs 2 Z 2 NAG – but not of lit a of the Directive, since the Union citizen is not a worker or self-
employed any more. Yet this is the rationale of the present provision. The mere reference to the duty 
of interpreting § 51 Z 1 NAG according to the Directive, i.e., in the light of its Article 7(3) and 7(4) 
and thus including the constellations envisaged there, cannot be considered not enough to fulfil the 
Member State’s duty of transposition. 
                                                 
40 See infra 2.4.3. 
41 See Article 7(2) [“family members who are not nationals of a Member State”] a contrario. 
42 See supra 2.2 with regard to Article 3(1) of the Directive. 
43 See supra Article 7(1) lit a, b and c in this regard. 
44 This is another case of Article 37 of the Directive; see infra 2.9.4. 
45 See supra 2.2 with regard to Article 3(2) of the Directive. 
46 “In order to prove the right, a valid personal identity card or passport shall be submitted, together with: 1. 
under § 51 Abs 1, confirmation from the employer or proof of self-employed status; 2. under § 51 Abs 2, 
evidence of adequate health insurance and sufficient means.” See 2.4.3 regarding Article 8(3) for further detail. 
47 See Articles 12(1), 14(2) and 16(1) of the Directive (Chapters 2.4.7, 2.4.8 and 2.5.1) in this regard. 
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Furthermore, with regard to Article 7(4), the ToC Gov states that “this (optional) restriction has not 
been implemented”. It is not clear to which implementation this information refers. 
 
 
 

2.3.3 Administrative formalities for Union citizens (Article 8) 
 
The Austrian legislation which was in force before the adoption of the NAG in 2005 (i.e., the Aliens 
Law 1997) worked on the basis that Union citizens in general did not need any documentation at all.  
This approach was reversed by the Aliens Law Package 200548 and today the NAG provides for duties 
of registration and for the documentation of the “right of residence and settlement under Community 
Law” (§ 9 NAG). 
 
Regarding the provisions adopted within the context of the NAG in particular, there is effective 
transposition of Article 8(1): “Union citizens” within the meaning of the Directive include a) the 
main beneficiaries and b) their family members who are also Union citizens. These are precisely the 
groups of persons covered by §§ 51, 52 NAG.  
 
With regard to Article 8(2), the deadline for registration49 is three months. The Directive starts 
counting from the date of arrival whereas the NAG speaks of a duty to register “no later than three 
months after settling”. However, according to the Government Bill on the Alien Law Package, the two 
fall together.50 It is doubtful whether this is equivalent to effective transposition because the 
Government Bill as such has no legally binding force and, while recognised as an important yardstick 
for the interpretation of Federal laws, it is eventually only used by the authorities as guidance on a 
voluntary basis.  
 
Be that as it may, the special legal status of jobseekers is not taken into account at all, in particular 
insofar there is no duty for them to register within the first three months.51 This special constellation is 
not transposed into Austrian legislation and there is no certain national legal practice on this matter. 
 
Furthermore, according to the Directive, the registration certificate “shall be issued”. However, the 
NAG speaks twice of “on application”. However, this does not pose a real transposition problem, since 
the Commission itself has suggested that this clarification would be desirable.52  
 
Moreover, the Directive calls for the registration certificate to be issued “immediately”. This aspect is 
not mentioned in the NAG, but only in the Government Bill.53 Again, this is not effective transposition 
since the Government Bill is not a legal act binding upon the implementing authorities. In addition, 
“unverzüglich” (“without undue delay”) refers to the application of the general rule of § 73 Abs 1 
AVG.54 However, this not the same as “immediately” as required by the Directive. The Commission 

                                                 
48 See as to this „change of paradigm“ Kutscher/Poschalko/Schmalzl, Niederlassungs- und Aufenthaltsrecht. 
Leitfaden zum NAG (2006), p 44 ff. 
49 The translation provided by the Austrian Government uses the expression “reporting”, e.g., “reporting 
certificate” in § 53 NAG. 
50 Government Bill relating to the Aliens Law Package of 2005, Annex No 529 to the Minutes of the National 
Council (22nd legislative period), p 142 (ad § 53 NAG): “The date of settling is the date of entry into Austria.” 
(“Zeitpunkt der Niederlassung ist der Zeitpunkt der Einreise in Österreich.”) 
51 See Q 125 and the relevant case-law of the European Court of Justice; see e.g., ECJ, case C-292/89, 
Antonissen, Rec. 1991, I-745. 
52 See Q 121. 
53 Government Bill relating to the Aliens Law Package of 2005, Annex No 529 to the Minutes of the National 
Council (22nd legislative period), p 142 (ad § 53 NAG): “without delay” (“unverzüglich”). 
54 “[…] The authorities are obligated to issue a ruling […] without undue delay, however at the latest within six 
months after receipt.” („Die Behörden sind verpflichtet […] ohne unnötigen Aufschub, spätestens aber sechs 
Monate nach deren Einlangen den Bescheid zu erlassen.“) 
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understands this expression to signify “on the spot” as from presentation of relevant documents.55 
Insofar there is no adequate transposition of this provision into national law. 
 
Concerning content, Appendix B to the NAG defines name, date of birth, country of citizenship, the 
date of issuing the certificate as well as the issuing authority as elements of the registration certificate. 
The address which is mentioned by Article 8(2) of the Directive is not part of Appendix B which 
appears to be acceptable in view of Article 37 of the Directive.56 However, date of birth and country of 
citizenship are not elements required by the Directive which might cause a transposition problem if 
one regards the list in Article 8(2) as exhaustive.57 In this case, also other elements of information in 
Appendix B, in particular the mentioning of the category of residence, must be considered 
problematic. In addition, there is no form to request the registration. 
 
Regarding sanctions, a maximum fine of 200 EUR appears to be as well proportionate as non-
discriminatory when compared, for instance, to § 22 Abs 1 Z 1 MeldeG  on violation of obligations to 
register which provides for a maximum fine of 726 EUR. However, according to § 77 NAG, the 
penalised behaviour is the failure to apply for the reporting (registration) certificate, not the failure to 
comply with the registration requirement. Insofar the transposition is problematic.  
 
The “photo identity card for EEA citizens” as provided for in § 9 Abs 2 NAG and as presented in 
Appendix C to the NAG is voluntary. It is not an obligation to apply for it. It is a service provided by 
the Austrian authorities as it is more practical than the registration certificate (for instance, in view of 
the duty to carry documentation according to Article 26 of the Directive). In addition, the photo 
identity card constitutes an “identity document”. However, a bearer of the registration certificate only 
has no relevant disadvantages compared to a bearer of a photo identity card. 
 
In sum, there is more or less effective transposition with regard to Article 8(3), even though the 
Austrian transposition only refers to the confirmation of the employer, but not to the “certificate of 
employment” as means of proof for employment. Beyond that, the transposition is almost literal. 
Moreover, Austria does not require the declaration to refer to any specific amount of resources. 
 
The transposition for Article 8(4) is effective, since Austria does not lay down a fixed amount of that 
kind. § 11 Abs 5 NAG, for instance, is not applicable in this context. 
 
There is also effective transposition concerning Article 8(5). In this context, just a few aspects 
deserve to be mentioned:  
 
• With regard to lit a, there is literal transposition. Concerning lit b, “documentary 

proof/evidence”/“urkundlicher Nachweis“ (as mentioned in the NAG) should be compatible with 
“document”/“Bescheinigung“ (as provided for in the Directive). Furthermore, there is no need for 
Austria to transpose the “registered partnership” aspect.58 Moreover, Austria has not made use of 
the option in lit c.59  

 
• In view of the requirements of lit d, we can generally refer what has been said before. The 

Austrian transposition is in general effective. Regarding the provision on “actual provision of 
maintenance” and the fact that “children” appears to be more restrictive than “direct descendents” 
see above.60 The NAG requirement of “evidence”/”Nachweis” should not pose any problem with 
regard to the Directive’s call for “documentary evidence”/”urkundlicher Nachweis”.  

                                                 
55 See Q 119 in this regard. 
56 See Q 68: “It seems that Member State can opt for issuing a registration certificate […] without any address 
mentioned with the framework of Article 37”. 
57 See Q 9: “The registration certificate should only contain the data as specified in the Directive.” 
58 See supra 2.2 with regard to Article 2(2) lit b. 
59 See infra 2.9.4. 
60 See supra 2.2 with regard to Article 2(29 lit c. 
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• Regarding lit e, however, the notion of “country of origin”/“Herkunftsstaat“, as used by the NAG, 

is more restrictive than “country of origin or country from which they are arriving”/”Ursprungs- 
oder Herkunftsland)” as to be found in the Directive. Insofar the transposition is not correct. In 
contrast, “documentary evidence”/”urkundlicher Nachweis” for reason 1 and 2 and 
“evidence”/”Nachweis” for reason 3 (NAG) is an almost literal transposition of the distinction 
within the Directive between “document certifying”/”Dokument” (reason 1 & 2) and 
“proof”/”Nachweis” (reason 3). 

 
• Concerning lit f, “evidence”/“Nachweis“ (NAG) is compatible with “proof”/“Nachweis“ 

(Directive). As to the criterion of permanent relationship “in the country of origin” and its 
character as a too narrow transposition see already above.61  

 
2.3.4 Administrative formalities for family members who are not nationals of a Member 

State (Article 9-11) 
 
(a) General aspects (Article 9) 
 
All in all, the transposition of Article 9 is effective. 
 
Regarding Article 9(1), the “three months rule” is transposed by the reference in § 54 Abs 1 NAG to 
the requirements of § 52 NAG which also includes the phrase: “if they are resident within the Federal 
territory for more than three months”. According to § 9 Abs 2 NAG, the permanent residence card 
constitutes an identity document. This seems to be a clear case of Article 37 of the Directive. The 
function of an “identity document”62 is an additional function which does not harm the effet utile of the 
Directive in any way. It does certify residence and identity. This should not cause problems with 
regard to the Directive. 
 
As to Article 9(2), the deadline for application is three months. The Directive starts counting from the 
date of arrival whereas the NAG speaks of “after settling”. However, according to the Government 
Bill, the two fall together.63 
 
Finally, regarding sanctions, as mentioned in Article 9(3), a maximum fine of 200 EUR appears to be 
both proportionate and non-discriminatory when compared, for instance, to § 22 Abs 1 Z 1 MeldeG on 
violation of obligations to register. The latter provides for a maximum fine of 726 EUR. According to 
§ 77 NAG, the penalised behaviour is the failure to apply for a (permanent residence) card, which in 
this case is not problematic in view of the wording of the Directive.64 
 
(b) Issue of residence cards (Article 10) 
 
With regard to Article 10(1), there is almost effective transposition. In particular, there is no problem 
with the “on application” requirement, since the Directive itself suggests that a “duty to apply for a 
residence card” can be established by the Member State. Austria made use of this option and 
introduced the provision of § 9 Abs 1 Z 2 NAG according to which a “permanent residence card” shall 
be issued on application if the EEA citizen has claimed the right to freedom of movement.” While 
there is no specific transposition for the “6 months rule” of the Directive within the NAG, § 73 Abs 1 

                                                 
61 See supra 2.2 regarding Article 3(2) lit b. 
62 Also attributed to the „photo identity card for EEA citizens“; see supra 2.4.3. 
63 Government Bill relating to the Aliens Law Package of 2005, Annex No 529 to the Minutes of the National 
Council (22nd legislative period), p 143 (ad § 54 NAG): “The date of settling is the date of entry into Austria.” 
(“Zeitpunkt der Niederlassung ist der Zeitpunkt der Einreise in Österreich.”). As to the legal relevance of this 
provision see supra 2.4.3. 
64 See supra ad Article 8.2. 



 

Milieu Ltd & 
Europa Institute  

Conformity Study Directive 2004/38/EC for Austria 2008       37/60 

 

AVG sets a general maximum limit of 6 months for all administrative decisions. This provision is 
applicable on the procedure under the NAG. 
 
However, there are two noteworthy problems of transposition of Article 10(1): 
 
First, the Directive insists on a special name for the documentation, namely “Residence card of a 
family member of a Union citizen” (also using quotation marks in the Directive itself). However, the 
Austrian authorities do not issue such residence cards but exclusively “permanent residence cards” in 
the meaning of Article 20 of the Directive. According to the Austrian government,65 the immediate 
issuing of a permanent residence card helps the affected persons because they get the permanent 
residence card with a validity of ten years a from the outset. The government explicitly refers to 
Article 37 of the Directive in this context. However, there could be problems regarding the uniform 
application of Community law (see e.g., Article 10 paragraph 2 of the Schengen Borders Code66  
which explicitly refers to Article 10 of the Directive). Also the Commission insists on the use of the 
correct name for the documentation.67 
 
Secondly, regarding the last part of the provision, i.e., the immediate issuing of a certificate of 
application, there is no transposition in the NAG. 
 
As to Article 10(2), there is effective transposition. 
 
With regard to lit a, there is literal, even more favourable transposition (in the meaning of Article 37 of 
the Directive), since also a valid identity card can be used, both regarding family members within the 
meaning of Article 2(2) (§ 54 NAG), but also concerning other family members and partners 
according to Article 3(2) (§ 56 NAG). 
 
For the rest, i.e., lit b-f, there is at least effective transposition. Most of the pertinent issues have 
already been discussed with regard to Article 8(5) of the Directive.68 
 
(c) Validity of the residence card (Article 11) 
 
Concerning Article 11(1), there is effective, even more favourable transposition (Article 37 of the 
Directive).69 
 
In contrast, there is no transposition with regard to Article 11(2) which states that the validity of 
residence cards shall not be affected by temporary absences not exceeding six months or, under 
specific circumstances, even for longer absences. The ToC Gov just states that in the Austrian legal 
order there are no provisions on temporal conditions of validity of residence cards and refers to § 10 
NAG in this regard.70  
 
However, it is, to say the least, difficult to draw such a conclusion from this provision. Basically, § 10 
NAG is related to § 55 Abs 1 NAG according to which “[i]f there is no documented right of settlement 
pursuant to §§ 51, 52 and 54 […] because the evidence under § 53 (2) or § 54 (2) is not provided”, the 
NAG Authority must inform the Aliens Police Authority which will start an expulsion procedure 
under the FPG. § 55 NAG does not contain any provision whatsoever defining (or excluding) the 
                                                 
65 See Government Bill relating to the Aliens Law Package of 2005, Annex No 529 to the Minutes of the 
National Council (22nd legislative period), p 120 and 142 (ad §§ 9 and 54 NAG). 
66 Regulation (EC) No 562/2006 of the European Parliament and of the Council of 15 March 2006 establishing a 
Community Code on the rules governing the movement of persons across borders (Schengen Borders Code), OJ 
L 105, 13.4.2006, 1. 
67 See Q 57 and Q 58. 
68 See supra 2.4.3 with regard to Article 8(5). 
69 However, see the problems raised with regard to the analysis with regard to the transposition of Article 10.1; 
see supra 2.4.5. 
70 See Toc Gov (ad Article 11): “There are no time restrictions on the validity of residence permits.” 
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effect of temporary absences concerning the right to residence as such. As, according to § 10 NAG, a 
“documentation of the right of residence and settlement shall become invalid if an exclusion order or a 
removal order becomes enforceable or legally final against aliens”, the argument that due to temporary 
absences the quality of a beneficiary of the Directive is lost could lead to an expulsion order and 
finally result in the invalidity of residence cards because of temporary absences and thus in an indirect 
introduction of “temporal conditions of validity of residence cards”. 
 
§ 20 Abs 4 and § 45 Abs 3 NAG contain rules of that kind but they are not relevant in this context, 
since they transpose other EC legislation (above all Directive 2003/109/EC71) and have a different 
scope of application. Eventual application by analogy is not an adequate form of transposition. 
 

2.3.5 Retention of the right of residence in the event of death or departure or divorce, 
annulment of marriage or termination of registered partnership (Articles 12 and 
13) 

 
There is no transposition regarding Articles 12 and 13 of the Directive. 
 
1) In this regard, the ToC Gov exclusively refers to § 27 NAG as the norm, allegedly transposing the 
many provisions of Articles 12 and 13 into national Austrian law – either as such or by analogy 
(“analog”). While § 27 NAG contains provisions of a similar nature indeed, it cannot be applied, since 
it transposes other instruments of EC legislation, above all Directive 2003/86/EC72 which has a 
different purpose, namely “to determine the conditions for the exercise of the right to family 
reunification by third country nationals residing lawfully in the territory of the Member States” (see 
Article 1 of the Directive). The scopes of application of this directive and Directive 2004/38/EC which 
interests us here do not overlap. 
 
Because of this, for instance, the meaning of the term “family member” is also different in the 
different EC instruments. The pertinent definition in Article 4 of Directive 2003/86/EC after which the 
legal definition of Article 2 Abs 1 Z 9 NAG is modelled is more restrictive than the one of Article 2 of 
Directive 2004/38/EC on which § 52 NAG is based.73 Thus the definition of § 52 NAG cannot be 
applied with regard to § 27 NAG74, but the meaning of the term “family members” must be construed 
on the basis of the general definition of Article 2 Abs 1 Z 9 NAG. Hence, as the provisions of § 27 
NAG do no fall within the scope of application of §§ 51ff NAG, it is not feasible to analyse them in 
detail. Moreover, application by analogy is not an adequate form of transposition. 
 
2) Furthermore, one could argue (what is not claimed by the ToC Gov in this regard) that there are no 
rules in the NAG at all providing for the termination of residence after death, departure or divorce in 
any constellation. Against that background, this would even be a case of Article 37 of the Directive. 
However, the aforementioned § 55 NAG states that “[i]f there is no documented right of settlement 
pursuant to §§ 51, 52 and 54 […] because the evidence under § 53 (2) or § 54 (2) is not provided”, the 
NAG Authority must inform the Aliens Police Authority which will start an expulsion procedure 
according to § 86 Abs 2 FPG.75  
 
There is no guarantee that the competent authorities would not by virtue of this provision request 
documentation from family members that there are, for example, related to an employee or self-
employed person according to § 51 NAG. That presupposes, however, that this person is still alive or 
in the territory of the respective Member State. A strict reading of § 55 NAG would permit the 
                                                 
71 Council Directive 2003/109 of 25 November 2003 concerning the status of third-country nationals who are 
long-term residents, OJ L 16, 23.1.2004, 44. 
72 Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification, OJ L 251, 3.10.2003, 
12. 
73 As to this see supra 2.2. 
74 The definition of § 52 NAG is only relevant within the context of the NAG’s Chapter 4 „Right of settlement 
under Community law“ (§§ 51ff NAG). 
75 See infra 2.4.9 with regard to Article 15(1). 
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authorities in such a constellation to conclude that there is no documented right of settlement any more 
because the necessary proof is not and cannot be provided. This would lead to the termination of the 
family member’s residence contrary to the provisions of Directive. To claim that the family member’s 
rights are guaranteed by virtue of the direct effect of the pertinent provisions of the Directive or by the 
duty incumbent on national authorities to interpret national law according to the Directive is not an 
adequate form of transposition. 
 

2.3.6 Retention of the right of residence (Article 14) 
 
There is no transposition in this regard either.  
 
In this case, the ToC Gov explicitly refers to § 55 NAG. However, the abovementioned reasoning is 
also valid here. Due to lack of transposition of Articles 12 and 13 it is not clear whether the authorities 
would refer to § 55 NAG in order to initiate an expulsion procedure on the basis of the claim that the 
main beneficiary is not alive, present or related to them any more. 
 
In particular, with regard to Article 14(3), there is no particular provision guaranteeing that, in 
practice, there is no automatism between recourse to the social assistance system and start of an 
expulsion procedure. 
 
Furthermore, concerning Article 14(4), it is not clear whether workers and self-employed persons in 
the broad meaning given to the terms by Article 7(3) and 7(4) of the Directive would be covered by 
this special protection against expulsion measures. In addition, the special situation of jobseekers is 
not mentioned at all. 
 

2.3.7 Procedural safeguards (Article 15) 
 
 With regard to Article 15(1), providing that the procedures provided for by Articles 30 and 31 shall 
apply by analogy to all decisions restricting free movement of Union citizens and their family 
members on grounds other than public policy, public security or health, there are several transposition 
issues. This is the result of the overall structural problems with regard to the transposition of 
Directive 2004/38/EC.76 
 
Under the regime of the NAG, in order to restrict free movement on grounds other than public policy, 
public security or public health (e.g., due to the lack of sufficient resources)77, the competent (NAG) 
authorities do not decide on the existence or not of a right to residence themselves. In those cases, in 
view of the aforementioned § 55 Abs 1 NAG, they have to contact the Aliens Police Authority which 
must, if the conditions are met, start an expulsion procedure according to § 86 Abs 2 FPG.78  
 
Hence, in such constellations, the procedural regime of the FPG applies to decisions restricting free 
movement for non-public policy/security or health reasons. But the procedural regime for issuing 
expulsion decisions according to § 86 Abs 2 FPG does not contain special provisions in order to 
transpose the procedural safeguards guaranteed by the Directive. Since there are no procedural norms 
enshrined in Chapter 10 FPG containing the special transposition measures, the general procedural 
regime applicable to aliens supposedly applies by analogy. But since the general regime applicable to 
aliens follows a totally different system, it cannot be assessed if they are applicable to expulsion 
decisions reached under § 86 (2) FPG at all, and if yes, in which way. In this context it is to say that 

                                                 
76 See 2.1. 
77 § 55 Abs 1 NAG “If there is no documented right of settlement pursuant to §§51, 52 and 54 because […] the 
evidence under §53(2) or §54(2) is not provided, the authority shall give the applicant written notice that the 
requirements are not met and shall inform him that the Aliens Police Authority has been contacted with regard to 
a possible termination of residence. The Aliens Police Authority shall be contacted immediately, but no later 
than at the same time as the communication to the applicant.” 
78 See supra 2.4.7 with regard to Article 12. 
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the procedural regime under the FPG is based on the AVG because there are only few special 
procedural norms contained in the FPG. 
 
However, there are also decisions of the NAG authorities restricting free movement, at least the 
decision not to issue a registration certificate or (permanent) residence card. In those cases, the NAG 
procedural regime is to be applied. 
 
However, both laws are, as far as procedural law is concerned, largely base on the provisions of the 
AVG, subject to special norms in the laws themselves. The AVG rules cover a substantial part of the 
procedural safeguards provided by Articles 30 and 31 of the Directive and to be applied by analogy to 
all decisions restricting free movement of Union citizens and their family members on grounds other 
than public policy, public security, according to its Article 15.  
 
However, there remain relevant problems some of which are mentioned here:79 
 

• According to § 62 AVG rulings can also be issued orally. While a party can always request a 
written copy (see paragraph 3), this does not conform to Article 30(1) of the Directive which 
requires written notification without exception. 

• Concerning the content of the notification, according to §§ 60 and 62 AVG there exists a duty 
to state the reasons for a decision comprehensively and “in a clear and concise manner”.  

• The instructions on the right to appeal must include, according to § 61 AVG, information on 
(a) the competent authority, (b) the deadline for the submission of the appeal as well as (c) the 
legal prerequisites for the appeal. This meets the standards of Article 30(3) of the Directive 
which is also to be applied in the context of Article 15. 

• Concerning the right of appeal itself, according to § 63 AVG, this is governed by the 
administrative rules unless covered by provisions for special cases in the subject federal act 
(see § 3 Abs 2 NAG in this regard). 

• The appeals filed in due time normally have suspensive effect but it can be excluded by the 
deciding authority under certain circumstances (§ 62 Abs 2 AVG). This can be problematic in 
view of Article 31(2) of the Directive which requires the general provision of suspensive 
effect.  

• Concerning Article 31(3), the appellate authority has, on the basis of § 64 AVG, a 
comprehensive right and duty to check the whole case as well on the level of facts as of law. 

 
Article 15(2) provides that the expiry of the identity card or passport on the basis of which the person 
concerned entered the host Member State and was issued with a registration certificate or residence 
card shall not constitute a ground for expulsion. Within the Austrian legal order there are no grounds 
for deportation in this respect. As shown in Article 15(1) the reasons for expulsion are those listed in § 
55 Abs 1 NAG which does include expiry of ID or passport but rather failure to provide the necessary 
evidence to prove the existence of the right of settlement. 
 
There is effective but very unclear transposition as to Article 15(3). According to § 73 (1) FPG a 
special permit is necessary for the entry for a period of one year […] following an expulsion. But 
under § 73 (1) FPG there are two crucial exceptions of the requirement of a special permit after an 
expulsion decision. These exceptions are the cases covered by §§ 21 (8) and 30 (1) FPG. § 21 (8) FPG 
refers to nationals of third countries who are required to have a visa but on the basis of a national 
treaty, a Federal Act or a directly applicable legal instrument of the European Union enjoy freedom to 
settle and are entitled to have a visa granted. § 30 (1) FPG refers to aliens who on the basis of 
generally recognised rules of international law, a state treaty, a Federal Act or a directly applicable 
legal instrument of the European Union, enjoy visa exceptions and freedom of settlement in Austria, 
require no visa for the purpose of entering the Federal territory. These exemptions meet the 

                                                 
79 See in more detail infra 2.8.1 and 2.8.2 (Articles 30 and 31 of the Directive). 
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beneficiaries of the Directive and therefore it is the experts’ opinion that the transposition is effective 
but indeed not very clear.  
 

2.4 Right of permanent residence 
 

2.4.1 Substantive rules on the right of permanent residence (Articles 16 to 18) 
 
There is no transposition with regard to Articles 16, 17 and 18 of the Directive. 
 
The ToC Gov refers solely to §§ 9, 53 and 54 NAG as transposing norms for Articles 16, 17 and 18 of 
the Directive.80 However, while the latter are substantive provisions providing for the right of 
permanent residence, §§ 9, 53 and 54 NAG are provisions of procedural character being related, if at 
all, to Articles 19 and 20 of the Directive. 
 
The basic conception of the NAG appears to be that if the conditions of the right of residence for more 
than three months (Article 7 of the Directive) are fulfilled, then the right of permanent residence (in 
the meaning of Articles 16ff) will come into existence simultaneously. This is probably to be derived 
from the standard wording “shall be entitled to settle”/“zur Niederlassung berechtigt” applied in this 
context, since “settlement”/”Niederlassung” in the Austrian conception stands for a (potentially) 
unlimited right to stay.81 This view is also supported by the decision of the Austrian legislator to use 
identical means of documentation for the first five years and the time afterwards.82 From the Austrian 
point of view, this way to transpose the Directive’s concept of “permanent residence” would even be a 
case of more favourable treatment under Article 37. 
 
However, this raises again the problem of § 55 Abs 1 NAG.83 The fundamental right of permanent 
residence to which the Directive devotes a special Chapter84 cannot be transposed by means of a 
provision whose very essence is “not to provide for reasons to terminate” the right to residence. This 
would be a merely negative and implicit transposition which leaves the special legal status 
conceded to persons having acquired the right of permanent residence highly unclear – not only from 
an objective point of view, but in particular from the perspective of the individuals concerned.  
 
Just take Article 16(1) of the Directive as an example which provides for the inapplicability of the 
conditions provided for in Chapter III as soon as the right of permanent residence under Chapter IV is 
achieved. How should an individual concerned know that his/her legal status has been transformed, 
since the Austrian transposition does not make a distinction between regular and permanent residence 
at all and even uses the same kind of documentation for residence and permanent residence of EU 
citizens85? One of the major goals of transposition is to give the individuals concerned a clear view of 
what rights and duties they have under the EC legal order. In contrast, the mixing up and fusion of the 
provisions of Chapters III and IV of the Directive in §§ 51ff NAG could lead to substantial confusion 
whether the regime of residence or of permanent residence is to be applied. It is thus highly doubtful 
whether the objectives of transposition can be reached on the basis of the transposition technique for 
which the Austrian government opted in this context. 
 
In any case, there can be no reference to § 45 NAG in this regard since this provision transposes other 
parts of EC legislation, namely Directive 2003/109/EC,86 and has a different scope of application. 

                                                 
80 See ToC Gov with regard to Articles 16 to 18. 
81 See supra 2.4.2 with regard to Article 7(1) lit a. 
82 See 2.5.2. 
83 See supra 2.4.7 with regard to Article 12(1). 
84 As to the paramount character of the right to permanent residence within the system of the Directive, see its 
Recital 17 as well as its Article 1 lit b. 
85 See infra 2.5.2 regarding Article 19. 
86 See supra note 71. 
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2.4.2 Document certifying permanent residence for Union citizens (Article 19) 

 
There is no direct transposition of Article 19(1).  
 
Since Austrian legislation does not provide for a specific (substantive) legal status of permanent 
residence, there is no specific document certifying this legal status. In contrast, § 53 NAG applies a 
legal fiction and declares the registration certificate to serve as a document certifying permanent 
residence. Austria interprets this way to proceed once again as a case of more favourable treatment 
under Article 37 of the Directive since a Union citizen gets his/her right to permanent residence 
already documented when obtaining the registration certificate.87 It is doubtful whether this can be 
considered an adequate transposition of this provision of the Directive because it could be argued that 
the Directive requires the creation of a specific document certifying a Union citizen’s permanent 
residence.88 
 
Apart from this, albeit essential, problem, the requirements of Article 19(1) are fulfilled. The duty to 
issue a document (“shall issue”) is transposed.89 In contrast, there is no transposition of a duty to verify 
the duration of residence on the part of the authorities (as a consequence of Austria’s decision not to 
apply a formal procedure at all). However, this should be fine in the light of Article 37 of the 
Directive.  
 
Regarding Article 19(2), there is effective transposition. Due to lack of specific transposition, the 
general regime of § 73 Abs 1 AVG applies according to which the decision must be taken “without 
undue delay, however at the latest within six months after receipt”. Furthermore, in the light of the 
basic conception of the NAG, there is no need to issue a document certifying permanent residence at 
all. 
 

2.4.3 Permanent residence card for family members who are not nationals of a 
Member State (Article 20) 

 
What has been said before with regard to the relation of regular and permanent residence certification 
is also true for the relationship between residence cards according to Articles 9 and 10 of the Directive 
and permanent residence cards according to Article 20.90 The only difference is that the Austrian 
legislation (see §§ 9, 54 NAG) has opted for the “permanent residence cards” to be the major form  of 
documentation for family members who are not nationals of a Member State which is supposed to 
incorporate the (regular) residence card. Not taking into account the fundamental transposition 
problems created by the mixing up and fusion of these two forms of documentation, the transposition 
with regard to permanent residence cards is partly correct. 
 
With regard to Article 20(1), the obligation to issue permanent residence cards is transposed by §§ 9 
and 54 NAG (arg “shall be issued”). Also the “6 months rule” is transposed via the general rule of § 
73 Abs 1 AVG which is even more favourable, since this latter provision does basically provide for an 
earlier decision if possible. The application requirement is covered by the Directive itself (arg “within 
[…] of the submission of the application”). The Austrian transposition is also in conformity with the 
10-year-duration. However, there is no specific provision regarding the automatic renewal every ten 
years. 
 

                                                 
87 Government Bill relating to the Aliens Law Package of 2005, Annex No 529 to the Minutes of the National 
Council (22nd legislative period), p 142 (ad § 53 NAG). 
88 See supra 2.5.1 with regard to Articles 16, 17 and 18 in this regard. 
89 Arg „shall be issued“ in §§ 9 and 53 NAG. 
90 See 2.4.4 and 2.4.5. 
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There is no transposition problem concerning Article 20(2). The NAG makes no difference between 
residence card and permanent residence card. Thus no expiration is possible. Hence, also the sanction 
mechanism of § 77 Abs 1 Z 5 NAG cannot apply.91  
 
There is no transposition regarding Article 20(3). According to the ToC Gov, a legal effect has not 
been stipulated for any interruptions in residence.92 This case of non-transposition results in a more 
favourable treatment in the national system. 
  

2.4.4 Continuity of residence (Article 21) 
 
With regard to Article 21 first sentence, there is effective transposition. While there is no specific 
provision of transposition in the NAG, the general rules of the AVG apply which permit the use of any 
means of proof (see §§ 45 Abs 2 and 46 AVG). 
 
Article 21 second sentence has not been transposed. There are no provisions in Austrian law providing 
for such a break of continuity of residence. However, at the same time, there do not exist national 
provisions which restrict the legal effect of breaking the continuity of residence to the single case 
provided by the Directive in this regard, namely duly enforced expulsion decisions.93 This case of non-
transposition results in a more favourable treatment in the national system.  
 

2.5 Common provisions 
 

2.5.1 Territorial scope (Article 22) 
 
There is effective transposition regarding Article 22 first sentence. The right to settle which is 
supposed to be the transposition of the right to (permanent) residence94 covers, according to the NAG, 
the Federal territory, i.e., the whole territory of the Republic of Austria. The right is also guaranteed by 
Art 2 of the Fourth Additional Protocol to the ECHR which has the status of constitutional law in the 
Austrian legal order.95 
 
With regard to Article 22 second sentence there is incorrect transposition. According to § 47 FPG 
territorial restrictions on the right of residence and the right of permanent residence are possible 
against aliens. However, under national Austrian law no equivalent restrictions are provided on 
freedom of movement inside the boundaries of Austria against Austrian nationals. In particular, 
besides usual restrictions under criminal law which are common with European legal orders there is no 
ban of residing in certain areas in Austria.  
 

2.5.2 Related rights (Article 23) 
 
Regarding employment, see already the analysis relating to Articles 2(1), 2(2) and 3(1) of the 
Directive. EU citizens in general and third country family members, within the meaning of Article 
2(2) of the Directive, i.e., the core family, are treated as nationals. Thus, the transposition is effective. 
 
In view of self-employment, there appears to be unclear transposition. While no restrictions apply to 
the self-employment of Union citizens (whether they are primary beneficiaries or family members 
who are Union citizens themselves), the case is not so clear for family members who do not hold an 
EU citizenship. One could conclude from § 32 NAG a contrario that they do not need a permit as they 
do not fall under the “residence permit” regime at all, but have a residence right directly emerging 

                                                 
91 See supra 2.4.4 with regard to Article 9(3) in this regard. 
92 ToC, Article 20(3): „A legal effect has not been stipulated for any interruptions in residence.“ 
93 See also Q 80 in this regard. 
94 See supra 2.4.2 with regard to Article 7(1) lit a. 
95 See 2.2. 
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from EC law. However, this is far from being a transparent position. Hence, the legal status of non 
Union citizen family members with regard to self-employment is not clear. 
 

2.5.3 Equal treatment (Article 24) 
 
Article 24 of the Directive is a horizontal norm whose guarantee of equal treatment has, as mentioned 
above, implications for a series of different policy fields. However, there is no general provision 
transposing Article 24 into the Austrian legal order. In contrast, the approach was taken to transpose 
the guarantees contained in this provision of the Directive in every single specific legal instrument 
supposed to be affected by it. Hence, a great number of legal acts – concerning fairly diverse matters 
and, due to Austria’s character as a federal state, resorting from the federal as well as the Laender level 
– is relevant in this regard.96  
 
Against this background, the federal government has amended (a) the Student Support Act 199297 and 
(b) the Pupils’ Grants Act 198398 as part of the second “School Law Package” 2005.99  
 
In addition, the nine Laender have provided an extensive list of more than twenty provincial laws 
adopted or amended in view of Article 24 of the Directive:100 
 

• Upper Austrian Public Welfare Act 1998, Article 6; 
• Upper Austrian Law on the Transfer of Land 1994, Article 9; 
• Upper Austrian Youth Welfare Law 1991, Article 3; 
• Upper Austrian Care Allowance Act, Article 3; 
• Upper Austrian Housing Promotion Law 1993, Article 6; 
• Upper Austrian Agricultural and Forestry Vocational and Training Act 1991, Article 3a; 
• Styrian Public Welfare Act, Article 4; 
• Styrian Youth Welfare Law 1991, Article 4; 
• Styrian Disability Act, Article 2; 
• Tyrolean Law on the Transfer of Land, Article 3; 
• Tyrolean Hospitals Act, Article 44; 
• Tyrolean Basic Security Act, Article 4; 
• Burgenland Public Welfare Act 2000, Article 4; 
• Carinthian Social Welfare Law (Carinthian Minimum Income Act); 
• Salzburg Public Welfare Act, Article 6; 
• Vorarlberg Provincial Youth Welfare Law, Article 4; 
• Vorarlberg Provincial Care Allowance Act, Article 4; 
• Vorarlberg Equal Opportunities Act, Article 5; 
• Vorarlberg Public Welfare Act, Article 3; 
• Vorarlberg Hospital Act, Articles 71 and 87; 
• Vorarlberg Law on the Transfer of Land, Article 3; 

                                                 
96 See the letter to the Austrian Federal Ministry of Foreign Affairs, JLS/33/07-EN, Reference no. BMWA-
15.715/0182-Pers-/6/2006 of 5 December 2006 in this regard: “European Citizen Directive 2004/38/EC has been 
transposed into national law by means of several Federal and provincial acts. […] With regard to Art. 24 of the 
Directive, competence for the transposition is divided into a provincial competence and a federal competence. 
Appropriate provincial acts have been enacted, as shown in the annex, to provide social welfare. The federal 
government must take appropriate measures to transpose the provision of a study allowance, including 
allowances for vocational training.” 
97 Bundesgesetz über die Gewährung von Studienbeihilfen und anderen Studienförderungsmaßnahmen 
(Studienförderungsgesetz 1992 - StudFG), BGBl No 305/1992. 
98 Bundesgesetz über die Gewährung von Schulbeihilfen und Heimbeihilfen (Schülerbeihilfengesetz 1983), 
BGBl No 455/1983. 
99 BGBl I No 20/2006. 
100 See the list in the Annex to the letter to the Austrian Federal Ministry of Foreign Affairs, JLS/33/07-EN, 
Reference no. BMWA-15.715/0182-Pers-/6/2006 of 5 December 2006. 
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• Vienna Public Welfare Act, Article 7a; 
• Lower Austrian Public Welfare Act, Article 3; 
• Lower Austrian Care Allowance Act, Article 3. 

 
However, despite the considerable number of legal acts involved, the list is probably far from being 
exhaustive. The heterogeneous approach with regard to the implementation of this provision within the 
Austrian legal order makes it virtually impossible to assess the quality of transposition. In fact, this 
would entail analysing all the mentioned acts as well as others directly or indirectly related to them 
with regard to their scope of application, and the definitions used as well as their content. While this 
cannot be done here, it is to be expected that numerous transposition problems exist, especially 
regarding the treatment of family members who are not Union citizens. However, this analysis would 
be reserved for another autonomous study. 
 
Hence, in spite of a general provision transposing Article 24 of the Directive in a manner equally 
binding upon the federation as well as on the Laender, the implementation of this provision must be 
considered at least highly unclear and, as a result, not effective. 
 

2.5.4 General provisions concerning residence documents (Article 25) 
 
With regard to Article 25(1), there is partial transposition. Austria generally recognises that the 
pertinent rights directly arise from EC law and that national law only documents and certifies them. 
Furthermore, Austrian law does not make the exercise of rights or the completion of an administrative 
formality dependent on the possession of such means of documentation. However, there is no general 
norm transposing this provision as an explicit principle in the Austrian legal order. 
 
Article 25(2) is effectively transposed. The charges for issuing a registration certificate, a permanent 
residence permit or a photo identity card for EEA citizens are between 15 and 56 EUR. In comparison, 
the charge for issuing of an identity card („Personalausweis“) to Austrian citizens is 56.70 EUR 
according to § 14 Tarifpost 9 Abs 2 Z 1 GebührenG. 
 

2.5.5 Checks (Article 26) 
 
Article 26 providing that Member States may have checks to ensure that beneficiaries of the Directive 
carry their residence cards in the same way as nationals carry their identity card is incorrectly 
transposed by §§ 32 (2) & (4) FPG and 121 FPG. 
 
Under §§ 32 (2) & (4) FPG Aliens are required to carry their travel documents with them or to keep 
them at such a distance from their respective place of residence that they can obtain them without 
disproportionate delay. Any person who fails to carry his travel document with him or to keep it safe 
under §32(2) […] commits an administrative misdemeanour and is punishable by a fine of up to 218 
EUR, or if such a fine cannot be collected, by a term of imprisonment of up to one week.  
 
However, for Austrians there are no equivalent obligations within the Austrian legal order. Austrians 
are not obliged to carry an ID (“Personalausweis”) or passport with them. Hence, the requirements of 
the Directive are not met and transposition is incorrect. 
 

2.6 Restrictions on the right of entry and residence on grounds of public policy, 
public security and public health 

 
2.6.1 General principles (Article 27) 

 
The transposition of Article 27(1) providing the Member States with the opportunity to restrict the 
freedom of movement and residence of Union citizens and their family members, irrespective of 



 

Milieu Ltd & 
Europa Institute  

Conformity Study Directive 2004/38/EC for Austria 2008       46/60 

 

nationality, on grounds of public policy, public security or public health by Austrian legislation raises 
two conformity problems. Regarding the first sentence the transposition is extremely unclear. As to the 
second sentence there is no transposition. 
 
Austria has made use of the option provided by Article 27(1) first sentence since there are several 
restrictive measures enshrined in the FPG and NAG that can be taken by national authorities on 
grounds of public policy, public security or public health. However, the legal situation is very much 
divided. This follows from the fact that Austria has not issued one special transposition act in order to 
transpose the Directive in question but only amended its general provisions applicable to aliens,101 
regarding the FPG through introducing Chapter 10 headed "Special provisions for EEA citizens 
entitled to freedom of movement, and for nationals of favoured third countries and family members of 
EEA citizens, Swiss and Austrian nationals not entitled to freedom of movement".  
 
The most important provisions in this context are § 86 FPG headed "Special provisions for the 
withdrawal of the residence entitlement and for measures without procedures" and § 55 (1) NAG 
headed “Absence of right of settlement”: 
 

• An exclusion order can be made if “public order or security is endangered because of their 
personal conduct” under § 86 (1) FPG. 

• A removal order can be made under § 86 (2) FPG if the right for the settlement for the reasons 
set out in § 55 (1) NAG does not exist. These reasons are, besides others, a danger for reasons 
of public order, safety or health”. 

• A refusal of entry is permissible if “certain facts justify the assumption that their residence 
[…] is a danger to public order or security” under § 86 (4) Z 5 FPG or “if a Contracting State 
has given information that residence by him within the territory of the Contracting State would 
be a danger to public order or security” under § 86 (5) FPG.  

• Concerning restrictive measures on grounds of public order, safety or health as to the issuing 
of a visa in the case of family members who are entitled to freedom of movement the 
transposition is very unclear. According to the general regime of the FPG visa can be 
prohibited on grounds of public order, safety or health102 but § 85 (1) FPG which is a special 
transposition measure regarding the Directive declares § 21 (8) FPG applicable to favoured 
third country nationals.103 Therefore, they are entitled to have a visa granted in accordance 
with the Directive. 

 
There is no explicit provision in the FPG stating that these grounds shall not be invoked to serve 
economic ends. So Article 27(1) second sentence is not transposed by Austria. 
 
The transposition of Article 27(2) providing that measures taken on grounds of public policy or 
security shall comply with the principle of proportionality and shall be based exclusively on the 
personal conduct of the individual concerned and that previous criminal convictions shall not in 
themselves constitute grounds for taking such measures is partly unclear and incomplete.  
 
There is no explicit general provision in the FPG on Union citizens and their family members which 
guarantees the principle of proportionality in the context of all possible restrictive measures on 
grounds of public policy and public security, as mentioned above. However, the principle of 
proportionality is a general principle of Austrian law, and has especially to be respected by national 
authorities when issuing a discretionary decision.104 This is already indicated by § 66 (1) FPG 

                                                 
101 See supra 2.1. 
102 See 21 (5) Ziff 1 & 4 FPG. 
103 "Nationals of third countries who, on the basis of a national treaty, a Federal Act or a directly applicable legal 
instrument of the European Union enjoy freedom to settle but not freedom to visa requirement shall be entitled to 
have a visa granted in accordance with such national treaty, Federal Act or legal instrument." 
104 See Öhlinger, Verfassungsrecht7, 2007, paras. 798 f. 
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providing the protection of private and family life when a removal decision is issued, through referring 
to Article 8 (2) EMRK which includes the principle of proportionality.105  
 
There is no general provision adjusting that restrictive measures on grounds of public policy and 
public security shall be based exclusively on the personal conduct of the individual concerned in the 
context of the FPG. However, this aspect of Article 27(2) is explicitly transposed for exclusion orders 
under § 86 (1) FPG.106 The word “exclusively” is not mentioned in § 86 (1) FPG but due to the 
obligation to interpret the national law in the light of the Directive this is not a conformity problem in 
practise.107 As to other restrictive measures on grounds of public policy, public security or public 
health (e.g., removal orders under § 86 (2) FPG, refusal of entry under § 86 (4) and (5) FPG), there is 
no explicit transposition of this guarantee. However, the obligation to base the measure only on the 
personal conduct of the individual concerned exists implicitly in the scope of the principle of 
proportionality. To illustrate: the Administrative Court (“Verwaltungsgerichtshof”) also stated 
explicitly that  a removal order issued under § 86 (2) FPG i.c.w. § 55 NAG shall be based "… 
exclusively on the personal conduct of the individual concerned".108 
 
The same applies to the requirement that previous criminal convictions shall not in themselves 
constitute grounds for taking restrictive measures. There is literal transposition as to exclusion orders 
under § 86 (1) FPG. There is no explicit transposition as to removal orders under § 86 (2) FPG, refusal 
of entry under § 86 (4) and (5) FPG). 
 
Moreover, it is unclear whether the guarantees provided by Article 27(2) are given in the visa 
proceeding. 
 
There is the same situation as to Article 27(2) second subparagraph. There is literal transposition in 
connection with exclusion orders under § 86 (1) FPG, but no explicit transposition with regard to other 
restrictive measures on grounds of public policy, public security or public health. 
 
Under Article 27(3) about the possibility to request the Member State of origin and, if need be, other 
Member States to provide information concerning any previous police record the person concerned 
may have, there is apparently no transposition measure for this Article in Austrian legislation, which 
would constitute a conformity issue if this Article was not considered totally optional. 
 
Under Article 27(4), providing the obligation to allow any person to which Austria issued the passport 
or identity card who is expelled on grounds of public policy, public security, or public health from 
another Member State to re-enter its territory without any formality even if the document is no longer 
valid or the nationality of the holder is in dispute, transposition is the result of Article 3(2) of the Prot 
Nr 4 EMRK of 16 September 1963. Article 3(2) provides that no-one shall be deprived of the right to 
enter the territory of the state of which he is a national. This provision enjoys constitutional status in 
Austria. 
 

2.6.2 Protection against expulsion (Article 28) 
 
The European Human Rights Convention of 1950 is part of the Austrian Constitution. This means that 
all restrictive measures issued by Austrian authorities and Austrian courts must be in accordance with 
the guarantees provided by the European Human Rights Convention. Additionally, this is explicitly 

                                                 
105 See Öhlinger, Verfassungsrecht, paras. 820 ff.  
106 According to Government Bill relating to the Aliens Law Package of 2005, Annex No 529 to the Minutes of 
the National Council (22nd legislative period), p 106 (ad § 86 FPG) the amendment of § 86 (1) FPG is based on 
Article 27(2) and Article 28 (3) of the Directive. 
107 VwGH 30.1.2007, 2006/21/0330, "… ausschließlich auf das persönliche Verhalten des Betroffenen 
abzustellen". 
108 VwGH 30.1.2007, 2006/21/0330, "Dabei ist die Verhältnismäßigkeit zu wahren und ausschließlich auf das 
persönliche Verhalten des Betroffenen abzustellen". 
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mentioned by the FPG. As a consequence the jurisprudence of the European Court of Human Rights 
forms the basis for Austrian courts to decide a case.  
 
Article 28 raises several transposition issues: 
 
Under Article 28(1), providing that before taking an expulsion decision on grounds of public policy or 
public security, the host Member State shall take account of considerations such as how long the 
individual concerned has resided on its territory, his/her age, state of health, family and economic 
situation, social and cultural integration into the host Member State and the extent of his/her links with 
the country of origin, there are apparently no specific transposition measures within the Austrian law 
(see Chapter 10 of the FPG). 
 
It is questionable whether the general provisions about the removal of aliens without residence permits 
(§ 53 FPG); about the removal of aliens with residence permits (§ 54 FPG); about the requirements of 
the exclusion order (§ 60 FPG) and about the inadmissibility of an exclusion order (§ 61 FPG) i.c.w. § 
86 (1) and (2) are applicable to Union citizens and their family members by analogy. However the 
ToC Gov refers to these provisions. Even if these provisions are applicable by analogy to Union 
citizens and their family members, they do not transpose the Directive sufficiently. This applies also to 
the general procedural provisions under the FPG especially to § 66 FPG about the protection of private 
and family life.109 Even if § 66 FPG is applicable to exclusion orders under § 86 (1) FPG and removal 
orders under § 86 (2) FPG i.c.w. § 55 (1) NAG, it just refers to Article 8 Abs 2 EMRK and thus to the 
general principle of proportionality. Under Article 8 Abs 2 EMRK the competent authorities are 
obliged to take into account the private and family situation of the respective person in every particular 
case when issuing an exclusion order.110 Overall, this is a very vague and unclear transposition and 
might cause implementation problems. 
 
Under Article 28(2), providing that an expulsion decision against Union citizens or their family 
members, irrespective of nationality, who have the right of permanent residence on its territory, is only 
possible on serious grounds of public policy or public security, is not correctly transposed by Austrian 
law. § 86 (1) FPG provides increased protection to Union citizens and their family members "who had 
their main place within the Federal territory for an uninterrupted period of ten years" since an 
exclusion order is only possible in such cases if it may be assumed on the basis of the alien´s personal 
conduct that "the public order or security of the Republic of Austria would be permanently and 
substantially endangered if he were to remain within the Federal territory". This transposition is 
incorrect. The right of permanent residence guaranteed under Article 16 of the Directive arises already 
after five years of permanent residence.  
 
Moreover, in the context of removal decisions provided under § 86 (2) FPG (in German "ausweisen") 
Article 28(2) is not transposed at all. One might argue that the principles of § 86 (1) FPG also apply to 
removal decisions issued under § 86 (2) FPG.  
 
The ToC Gov mentions § 56 FPG, but this provision does not apply to Union citizens and their family 
members. It applies to aliens who are holders of a "permanent residence – EU" or "permanent 
residence - family" residence permit. These are two types of residence permits issued under the NAG 
and their names are misleading. According to § 45 NAG the residence permit "permanent residence – 
EU" is granted to "third county nationals" (“Drittstaatsangehörige”; see definition in § 2 Abs 1 Z 6 
NAG) who have been entitled to settle without interruption in the last five years. According to § 48 
NAG the residence permit "permanent residence - family"  is granted to family members of uniting 
parties […] who have been entitled to settlement for five years without interruption. However, since 
the NAG provides for special provisions as to Union citizens and their family members in Chapter 4  - 

                                                 
109 § 66 (2) FPG refers explicitly to expulsion orders issued under § 54 (1), (3) and (4) FPG regulating expulsion 
orders against aliens and not to § 86 FPG regulating exclusion and removal orders against Union citizens and 
their family members. 
110 Schumacher/Peyrl, Fremdenrecht, p. 291ff. 
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Right of settlement under Community law, §§ 51 ff, - these special provisions override the general 
provisions applicable to aliens, according to the general principle lex specialis derogate legi gernerali.  
Under § 53 NAG Union citizens are provided with a "reporting certificate" on application which at 
the same time constitutes a document certifying the permanent residence. Under § 54 NAG third 
country family members who enjoy the right of settlement under Community law shall on application 
be issued with a "permanent residence card" for a period of ten years. See also § 9 Abs 1 NAG. § 
56 FPG refers to §§ 45, 46 NAG which transpose the Directive 2003/1097/EC.  
 
As to Article 28(3) the transposition is incorrect and unclear. There is incorrect transposition in the 
context of § 86 (2) FPG which adjusts (i.c.w. § 55 (1) NAG) an “expulsion decision” (in German 
“Ausweisung” according to the official translation of the Directive) of Union citizens and their family 
members on grounds of public policy and public security without restriction as to Union citizens who 
have resided in the host member state 10 years or are a minor. § 86 (2) FPG uses the word 
“auszuweisen”. It is therefore the relevant provision to check as to Article 28 (3) of the Directive, even 
if the official transposition of the Austrian government is unclear by using the words “shall be 
removed”. But the possibility to remove aliens under § 86 (2) FPG i.c.w. § 55 (1) NAG is not limited 
to Union citizens who have resided in Austria for 10 years. It is applicable to Union citizens and their 
family members without any requirement of time of residence. An additional conformity problem is 
that a removal decision can be made on “grounds of public policy and public security”. Therefore, the 
restriction to imperative grounds of public security as required by the Directive is not transposed. 
 
However, there is partly literal transposition by § 86 (1) FPG. But § 86 (1) FPG stipulates the 
requirements for an “Aufenthaltsverbot” (in English “exclusion decision” according to the official 
transposition of the Austrian government). Even if the ratio and wording of § 86 (1) and (2) FPG and § 
55 (1) NAG are unclear, the phrases used in § 86 (1) FPG indicate that this provision should transpose 
Article 28 (3) of this Directive. 
 
§ 86 (1) FPG refers to Union citizens and their family members; therefore it is in some respects more 
favourable than the provision of this Directive which just covers Union citizens. According to Article 
37 of this Directive this is no problem.  
 
Regarding § 86 (1) FPG there are additional conformity problem even if it provides partly literal 
transposition: Under national law persons must have their main place of abode (in German 
“Hauptwohnsitz”) within Austria for an uninterrupted (in German “ununterbrochen”) period of ten 
years which is a stricter requirement than the requirement “have resided in the host Member State for 
the previous 10 years” provided for in the Directive. Another conformity problem is that the Austrian 
provision allows an expulsion decision only on “imperative grounds of public security”. According to 
§ 68 (1) FPG an expulsion order is possible “if it may be assumed […] that the public order or security 
of the Republic of Austria would be permanently and substantially endangered”. The wording of the 
Austrian provision indicates probably a lower degree of protection than the Directive. However, this is 
not clear. 
 
There are the same conformity problems as under Article 28(1) lit a, of the Directive concerning the 
degree of protection against expulsion as to minors stipulated in the Directive because § 86 (1) FPG 
says that “the same” should apply to minors. 
 

2.6.3 Public health (Article 29) 
 
The transposition of Article 29(1) is unclear and incorrect. There are no explicit transposition 
measures in the Austrian law. Provisions which may restrict the freedom on grounds of public health 
do exist in the context of the provisions concerning the granting of visa (§ 21 (1) Z 3, (5) Z 1, § 23 
FPG). But it is highly unclear whether these provisions are applicable to family members who are 
entitled to freedom of movement, because these provisions are part of the general visa regime 
applicable to aliens.  
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There is incorrect transposition in case of removal orders because they can be issued under § 86 (2) 
FPG i.c.w. § 55 (1) NAG says if there is a “danger for reasons of […] public health” whereas Article 
29(1) allows measures restricting freedom of movement on grounds of public health only on the basis 
of specific diseases as defined by Article 29(1). This might constitute a serious conformity problem. 
 
Article 29(2) is not transposed. Removal orders can be issued under § 86 (2) FPG i.c.w. § 55 (1) NAG 
if there is a “danger for reasons of […] public health”. There is neither a specification of the term 
"public health" and nor another restriction in the sense of Article 29(2) in the Austrian law. 
 
Austria has not made use of the possibility of Article 29(3) to require a medical examination. Since the 
Directive says “may […] require” this might not cause a conformity problem. This non-transposition 
results in a more favourable treatment as the Austrian authorities may not go beyond of what is 
explicitly allowed by national law. 
 

2.6.4 Expulsion as a penalty or legal consequence (Article 33) 
 
There is neither any direct violation of Article 33, providing that an expulsion order may not be issued 
automatically as a penalty or legal consequence of a custodial penalty, in Austrian legislation, nor a 
direct transposition providing that an expulsion order may not be issued as a penalty of a custodial 
penalty. 
 
In particular, an expulsion order is never automatically part of a judgment reached by an Austrian 
court; however, in case of a conviction the aliens authorities are informed in order to decide according 
to the general principles.  
 

2.7 Procedural safeguards against decisions restricting free movement (Articles 30 
and 31)  

 
2.7.1 Notifications of the decisions (Article 30) 

 
Under Article 30(1), providing that persons shall be notified in writing, in such a way that they are 
able to comprehend the decision pronouncing the loss of right of free movement transposition by 
Austrian law is probably incomplete: 
 

• There is literal transposition in conjunction with the procedural rules concerning specific visa 
procedures before the Austrian representative authorities (see § 11 (4) FPG). Therefore as to 
the visa procedure the Austrian law is in compliance with Article 30(1). 

• However, there is no literal transposition regarding other restrictive measures taken under the 
FPG but whenever the Austrian authorities are acting under the FPG they have to apply the 
AVG apart from lex specialis. (see Article II EGVG). However, it is doubtful if the AVG 
provides full effective transposition because decisions, even if they are done by notice, need 
not necessarily be notified in writing.111  

• The second aspect of Article 30(1) of the Directive which requires a form of notification 
which guarantees that the person concerned is able to comprehend the content of the decision 
and the implications for him/her is not transposed under the AVG. 

• There is no transposition in conjunction with the refusal of entry provided under § 86 (4) and 
(5) FPG, which are “measures without proceedings” according to the heading of § 86 FPG. 
Already the heading of these provisions indicates that these restrictive measures can be taken 
without any proceedings at the borders by Austrian authorities. This implicates that i.c.w. with 
the refusal of entry as provided under § 86 (4) and (5) FPG the guarantees provided under 
Article 30(1) are not transposed at all. This causes a serious conformity problem. 

                                                 
111 See supra 2.4.9 with regard to Article 15. 
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Under Article 30(2), providing that the persons concerned shall be informed, precisely and in full, of 
the public policy, public security or public health grounds on which the decision taken in their case is 
based, unless this is contrary to the interests of State security, transposition by Austrian legislation is 
incomplete. The situation of transposition is comparable to that under Article 30(1): 
 

• There is literal transposition in conjunction with the special procedural rules concerning 
especially visa procedures before the Austrian representative authorities (see § 11 (4) FPG). 

• There is no literal transposition regarding other restrictive measures that can be made under 
the FPG. Therefore the Austrian authorities have to apply the AVG apart from lex specialis 
when acting under the FPG. Under the rules of the AVG a decision must give reasons, e.g. 
whenever the point of view of the party is not fully shared. The fact that the specific quality of 
the notification (“precisely and in full”) required by the Directive is not specifically 
transposed is probably a conformity problem.112 

• As to restrictive measures under § 86 (4) and (5) FPG (refusals of entry) there is a conformity 
problem, since these measures without proceedings and consequently also without procedural 
safeguards.113 

 
Under Article 30(3), providing that the notification shall specify the court or administrative authority 
with which the person concerned may lodge an appeal, the time limit for the appeal and, where 
applicable, the time allowed for the person to leave the territory of the Member State, and that, save in 
duly substantiated cases of urgency, the time allowed to leave the territory shall be not less than one 
month from the date of notification, transposition is incomplete. 
 
As to the first sentence of this provision of the Directive:  

• Transposition is incomplete because § 11 (4) FPG which refers to the visa procedure 
guarantees that the administrative authority of appeal is mentioned in the notification, but does 
not guarantee that the time limit for the appeal is mentioned. Concerning the time limit for 
appeal there is no transposition within the FPG. However, effective transposition is probably 
guaranteed by the AVG. § 61 AVG requires the instruction of rights of appeal of a notice.  

• There is an additional serious conformity issue concerning the refusal of entry under § 86 (4) 
and (5) FPG, which are “measures without proceedings”.114 

 
As to the second sentence of this provision of the Directive: By postponing the enforcement one 
month in cases of removal and exclusion orders § 86 (3) FPG effectively transposes the Directive. 
However, a conformity problem may arise because according to § 86 (3) FPG it is possible to go 
below the one month limit on grounds of public order and security but Austrian legislation does not 
precise that urgency has to be "duly substantiated". 
 

2.7.2 Procedural safeguards (Article 31) 
 
Transposition of Article 31(1) is effective by § 9 (1) & (3) FGP since they guarantee the right of 
appeal of persons concerned in front of the Unabhängigen Verwaltungssenat. The Unabhängige 
Verwaltungssenate (independent administrative boards) are tribunals in the sense of Article 6 
EMRK.115 
 
Under Article 31(2), providing the possibility to apply for an interim order to suspend enforcement of 
the decision restricting the right of free movement, transposition is unclear.  
 

                                                 
112 Ibid. 
113 See supra 2.8.1. 
114 See also 2.8.1 with regard to Article 30. 
115 See the decision of the ECJ C-136/03. 
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There is no explicit transposition because under the AVG the appeal against a removal decision in 
principle has postponing effect. As a consequence, there is no need to apply for an interim order to 
suspend enforcement. However, it is unclear whether the interplay of various provisions of Austrian 
law provides for effective transposition. According to some provisions (e.g., § 64 Abs 2 AVG, §§ 58, 
64 FPG), in certain cases a repeal against a removal may have not a postponing effect. But it is unclear 
whether these provisions of the FPG are applicable to removals against Union citizens and their family 
members at all because these particular provisions are not located in the chapter containing the 
specific provisions for Union Citizens, which is Chapter 10 including §§ 84 to 87 FPG . They are part 
of the general provisions applicable to aliens. Moreover, § 86 (3) FPG,  which is specifically 
applicable to Union Citizens and which guarantees a postponement of one month, is not sufficient on 
its own because it is not sure that the decision is made within one month.  Since the transposition is 
highly unclear this might be considered a conformity problem. However, according to the Government 
Bill relating to the Aliens Law Package of 2005 the Austrian law basically fulfills the procedural 
safeguards required by Article 31.116  
 
Article 31(3) establishes the obligation to guarantee that the redress procedures shall allow for an 
examination of the legality of the decision, as well as of the facts and circumstances on which the 
proposed measure is based and that they shall ensure that the decision is not disproportionate, 
particularly in view of the requirements laid down in Article 28. Transposition by § 66 Abs 4 AVG is 
effective. The appellate authority can replace the opinion of the lower instances with regard to the 
decisions and the reasons, which means that the appellate body will examine the law and the facts. 
 
Article 31(4) grants the right for any excluded person to submit his/her defence in person, except when 
his/her appearance may cause serious trouble to public policy or public security or when the appeal or 
judicial review concerns a denial of entry to the territory. Transposition is unclear. There are no 
specific transposition measures in Austrian legislation. It is highly unclear whether the interplay of 
various provisions which regulate (e.g. the departure obligation, the enforcement of decisions, the 
conditions for the postponement of enforcement of decisions (§ 67 ff FPG, § 86 Abs 3 FPG), and the 
re-entry during the validity period of an exclusion order (§ 72 FPG) and the special permit after refusal 
of entry, expulsion and removal (§ 73 FPG)) provide the guarantee required by Article 31(4).-  
 

2.7.3 Exclusion orders (Article 32) 
 
Article 32(1) provides that an application for lifting of the exclusion order may be submitted after a 
reasonable period, or in every case after three years, and that the decision on this application shall be 
reached within six months of its submission. Transposition by § 65 (1) FPG is effective provided that 
§ 65 (1) FPG is applicable to exclusion orders issued under Chapter 10 of the FPG (including the 
special provisions for Union citizens and their family members) and not just to exclusion orders issued 
under Chapter 8 of the FPG (including the general regime of exclusion order and prohibition of return 
applicable to aliens).117 
 
The national provisions are more favourable in the sense of Article 37 because the exclusion order can 
be cancelled not just on application but also officially without any time limit. Even if the authorities 
are obliged in § 73 AVG to reach a decision within 6 month there may be a conformity problem in 
case the authority does not issue the decision within this period which includes a complicated request 
for change of jurisdiction. 
 
Article 32(2) provides that the persons applying for the lifting of their exclusion order shall have no 
right of entry to the territory of the Member State concerned while their application is being 

                                                 
116 Government Bill relating to the Aliens Law Package of 2005, Annex No 529 to the Minutes of the National 
Council (22nd legislative period), p 107 (ad § 86 FPG): "Den in Art. 31 der Richtlinie festgelegten Verfahrens- 
und Rechtsschutzgarantien wird im Wesentlichen entspreochen". 
117 See supra 2.1. 
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considered. No provisions are made for allowing entry during the review of applications to revoke a 
residence ban. However, there are no special transposition measures. 

2.8 Final provisions  
 

2.8.1 Publicity (Article 34) 
 
There is no information about information or awareness-raising campaigns and the like regarding the 
rights and obligations of Union citizens and their family members on the subjects covered by Directive 
2004/38/EC. There is some basic information on these rights arising from the Directive on the website 
of the Federal Ministry of the Interior.118  
 

2.8.2 Abuse of rights (Article 35) 
 
With regard to the FPG Austria does not use directly this option for Union citizens and their family 
members. However, the general regime under the FPG which apparently applies also to Union citizens 
and their family members contains provisions in order to combat the abuse of marriage and adoption 
for residence abuse (§§ 109 & 110 FPG, §§ 117 & 118 FPG). The cases of abuse of rights or fraud are 
not enumerated exhaustively by the Directive. Thus, an additional provision on adoption should not be 
a problem. If there are grounds for suspecting, in connection with a particular alien, a marriage or an 
adoption taking place in order to obtain residence, the Aliens Police Authority shall investigate this 
matter and shall notify the settlement and residence authority of the result of the investigations within 
three months.119 According to § 117 (4) FPG the alien who intends to rely upon the contracted or 
arranged marriage for residence purpose shall not be penalised as a party involved. It is the same for 
the adopted child according to § 118 (4) FPG. 
 
With regard to the NAG, the transposition is unclear. In exercise of the optional right given to 
Member States by Article 35, Austria has adopted, for instance, measures against marriages as well as 
adoptions of convenience.120 The cases of abuse of rights or fraud are not exhaustively enumerated by 
the Directive. Thus, the addition of adoption should not be a problem. However, the definition of 
“marriages to obtain residence” is very broad and highly problematic in view of Article 35, since it 
does not particularly refer to any specific (subjective) elements such as abusive or fraudulous intent. 
Furthermore, it is not clear whether § 30 NAG applies to Union citizens and their family members, as 
it only speaks of “Aufenthaltstitel”. Moreover, there is no specific provision as to the guarantee of the 
principle of proportionality as well as to of procedural safeguards as enshrined in Articles 30 and 31 of 
the Directive. 
 

2.8.3 Sanctions (Article 36) 
 
For the effectiveness and proportionality of the sanctions for the breach of the obligation to register 
see the comments on Article 5(5). Moreover, the FPG contains various sanctions (see especially 
Section 2 of the FPG “Penal provisions”). They appear to be effective and proportional. 
 
Regarding sanction within the scope of application of the NAG see above Articles 8(2) and 9(3).121 
 

2.8.4 More favourable provisions (Article 37) 
 

                                                 
118  See, for instance, http://www.bmi.gv.at/niederlassung/ and  
http://www.bmi.gv.at/downloadarea/niederlassung/Allgemein/infoblaetter_sprachen/NAG%20INFO%20F.%20F
AMANG%20VON%20EWR,CH%20FREIZBERECHTIGT-%204%20SPRACHIG.pdf. 
119 See § 110 FPG. 
120 See § 30 NAG in this regard; see, e.g., VwGH 3.7.2007, 2007/18/0270, no 4, referring to ECJ, case C-109/01, 
Akrich, Rec. 2003, I-9607, no 57 et seq. 
121 See supra 2.4.3 and 2.4.4 with regard to Articles 8(2) and 9(3). 

http://www.bmi.gv.at/niederlassung/
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According to the Austrian government, many provisions of the national legal order fall under this 
category. As to this and the problems related to it see above: Articles 7(1) lit b, 8(2), 8(5) lit c, 9, 
10(1), 10(2) lit a as well as, in particular, Articles 12 and 13 and 16 to 19 of the Directive. 
 

2.8.5 Transposition (Article 40) 
 
As has already been mentioned, the majority of provisions supposed to transpose the Directive are to 
be found in the Aliens and Police Act 2005 (FPG), the Settlement and Residence Act 2005 (NAG) and 
the Aliens Employment Act which were adopted resp. amended in the framework of the so-called 
“Aliens Law Package”, BGBl I No 100/2005 and 101/2005, which, for its main part, entered into force 
on 1 January 2006.122  
 
As far as can be seen, there is no such reference within the laws in question. However, the official 
publication of the “Aliens Law Package” in BGBl [Federal Law Gazette] I No 100/2005 and 101/2005 
contains in its heading a reference to “CELEX-Nr 32004L0038”. It is doubtful though whether this 
highly technical reference meets the Directive’s requirements with regard to the need of transparency, 
also vis-à-vis the citizens. 
 
 

                                                 
122 See § 126 FPG, § 82 NAG and § 34 Abs 28 AuslBG in this regard. See also supra 2.1. 
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ANNEX II:  List of relevant national legislation and administrative acts 
 
 

AuslBG  

Ausländerbeschäftigungsgesetz, BGBl Nr 218/1975 – Aliens Employment Act, Federal Law Gazette 
No 218/1975  
(http://www.ris2.bka.gv.at/GeltendeFassung.wxe?QueryID=Bundesnormen&Gesetzesnummer=10008
365) 

 
AVG  

Allgemeines Verwaltungsverfahrensgesetz, BGBl Nr 51/1991 – General Administrative Procedure 
Act, Federal Law Gazette No 51/1991  
(http://www.ris2.bka.gv.at/GeltendeFassung.wxe?QueryID=Bundesnormen&Gesetzesnummer=10005
768) 

 
EGVG  

Einführungsgesetz zu den Verwaltungsverfahrensgesetzen 1991, BGBl Nr 50/1991 – Introductory Act 
to the Administrative Procedure Acts 1991, Federal Law Gazette Nr 50/1991 
(http://www.ris2.bka.gv.at/GeltendeFassung.wxe?QueryID=Bundesnormen&Gesetzesnummer=10005
767) 

 
EMRK  

Konvention zum Schutz der Menschenrechte und Grundfreiheiten vom 4. November 1950 
(Europäische Menschenrechtskonvention 1950), BGBl Nr 210/1958 idF BGBl III Nr 30/1998 – 
Convention for the Protection of Human Rights and Fundamental Freedoms of 4 November 1950 
(European Human Rights Convention of 1950), Federal Law Gazette No 210/1958, as amended by 
Federal Law Gazette III No 30/1998  
(http://www.ris2.bka.gv.at/GeltendeFassung.wxe?QueryID=Bundesnormen&Gesetzesnummer=10000
308) 

 
Prot Nr 4 EMRK  

Protokoll Nr. 4 zur Konvention zum Schutze der Menschenrechte und Grundfreiheiten, durch das 
gewisse Rechte und Freiheiten gewährleistet werden, die nicht bereits in der Konvention oder im 
ersten Zusatzprotokoll enthalten sind, vom 16. September 1963 (4. Zusatzprotokoll zur Europäischen 
Menschenrechtskonvention), BGBl Nr 434/1969 idF BGBl III Nr 30/1998 – Protocol No 4 to the 
Convention for the Protection of Human Rights and Fundamental Freedoms, securing certain rights 
and freedoms other than those already included in the Convention and in the first Protocol thereto of 
16 September 1963 (Protocol No 4 to the European Human Rights Convention of 1963), Federal Law 
Gazette No 434/1969, as amended by Federal Law Gazette III No 30/1998  
(http://www.ris2.bka.gv.at/GeltendeFassung.wxe?QueryID=Bundesnormen&Gesetzesnummer=10000
465) 

 
FPG  

Bundesgesetz über die Ausübung der Fremdenpolizei, die Ausstellung von Dokumenten für Fremde 
und die Erteilung von Einreisetitel (Fremdenpolizeigesetz 2005), BGBl I Nr 100/2005 – Federal Act 
relating to the practice of the aliens police, the issuing of documents for aliens and the granting of 
entry permits – Austrian Aliens Police Act 2005, Federal Law Gazette I No 100/2005 
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(http://www.ris2.bka.gv.at/GeltendeFassung.wxe?QueryID=Bundesnormen&Gesetzesnummer=20004
241) 

 
FPG-DV 

Verordnung der Bundesministerin für Inneres zur Durchführung des Fremdenpolizeigesetzes 2005 
(Fremdenpolizeigesetz-Durchführungsverordnung), BGBl II 450/2005 – Regulation of the Federal 
Minister of the Interior implementing the Austrian Aliens Police Act 2005, Federal Law Gazette II No 
450/2005 
(http://www.ris2.bka.gv.at/GeltendeFassung.wxe?QueryID=Bundesnormen&Gesetzesnummer=20004
469) 

 
GebührenG  

Gebührengesetz 1957, BGBl Nr 267/1957 – Fees and Duties Act 1957, Federal Law Gazette No 
267/1957 
(http://www.ris2.bka.gv.at/GeltendeFassung.wxe?QueryID=Bundesnormen&Gesetzesnummer=10003
882) 

 
GewO  

Gewerbeordnung 1994, BGBl Nr 314/1994 – Trade, Commerce and Industry Regulation Act, Federal 
Law Gazette No 314/1994  
(http://www.ris2.bka.gv.at/GeltendeFassung.wxe?QueryID=Bundesnormen&Gesetzesnummer=10007
517) 

 
MeldeG  

Bundesgesetz über das polizeiliche Meldewesen (Meldegesetz 1991), BGBl Nr 9/1992 – Federal Act 
relating to the procedure for reporting to the police, Federal Law Gazette No 9/1992  
(http://www.ris2.bka.gv.at/GeltendeFassung.wxe?QueryID=Bundesnormen&Gesetzesnummer=10005
799) 

 
NAG  

Bundesgesetz über die Niederlassung und den Aufenthalt (Niederlassungs- und Aufenthaltsgesetz 
2005), BGBl I Nr 100/2005 – Federal Act relating to settlement and residence in Austria, Federal Law 
Gazette I No 100/2005  
(http://www.ris2.bka.gv.at/GeltendeFassung.wxe?QueryID=Bundesnormen&Gesetzesnummer=20004
242) 

 
NAG-DV  

Verordnung zur Durchführung des Niederlassungs- und Aufenthaltsgesetzes (Niederlassungs- und 
Aufenthaltsgesetz-Durchführungsverordnung 2005), BGBl II Nr 451/2005 Regulation relating 
implementing the Federal Act relating to settlement and residence in Austria, Federal Law Gazette II 
No 451/2005  
(http://www.ris2.bka.gv.at/GeltendeFassung.wxe?QueryID=Bundesnormen&Gesetzesnummer=20004
470) 

 

 

 

http://www.ris2.bka.gv.at/GeltendeFassung.wxe?QueryID=Bundesnormen&Gesetzesnummer=20004470
http://www.ris2.bka.gv.at/GeltendeFassung.wxe?QueryID=Bundesnormen&Gesetzesnummer=20004470
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PassG  

Bundesgesetz betreffend das Passwesen für österreichische Staatsbürger (Paßgesetz 1992), BGBl Nr 
839/1992 – Federal Act relating to passport affairs of Austrian citizens, Federal Law Gazette No 
839/1992 
(http://www.ris2.bka.gv.at/GeltendeFassung.wxe?QueryID=Bundesnormen&Gesetzesnummer=10005
798) 

 
StGG  

Staatsgrundgesetz vom 21. Dezember 1967 über die allgemeinen Rechte der Staatsbürger für die im 
Reichsrate vertretenen Königreiche und Länder, RGBl No 142/1867 – Basic Law of 21 December 
1867 on the General Rights of Nationals in the Kingdoms and Laender represented in the Council of 
the Realm, Realm Law Gazette No 142/1867)  
(http://www.ris2.bka.gv.at/GeltendeFassung.wxe?QueryID=Bundesnormen&Gesetzesnummer=10000
006) 

 
StudFG  

Bundesgesetz über die Gewährung von Studienbeihilfen und anderen Studienförderungsmaßnahmen 
(Studienförderungsgesetz 1992), BGBl No 305/1992, idF des Zweiten Schuldrechtsänderungspakets 
2005, BGBl I No 20/2006 – Student Support Act 1992, Federal Law Gazette No 305/1992, as 
amended by the Second School Law Package 2005, Federal Law Gazette I No 20/2006  
(http://www.ris2.bka.gv.at/GeltendeFassung.wxe?QueryID=Bundesnormen&Gesetzesnummer=10009
824) 
 
 
SchBG 

Bundesgesetz über die Gewährung von Schulbeihilfen und Heimbeihilfen (Schülerbeihilfengesetz 
1983), BGBl No 455/1983 idF des Zweiten Schuldrechtsänderungspakets 2005, BGBl I No 20/2006 – 
Pupils’ Grants Act, Federal Law Gazette No 305/1992, as amended by the Second School Law 
Package 2005, Federal Law Gazette I No 20/2006 
(http://www.ris2.bka.gv.at/GeltendeFassung.wxe?QueryID=Bundesnormen&Gesetzesnummer=10009
531)
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ANNEX III: Selected national case law 
 
 
Constitutional Court: 
 
 

• VfGH 13.10.2007, B 1462/06 
(http://www.ris2.bka.gv.at/Dokument.wxe?QueryID=Vfgh&Dokumentnummer=JFT_099289
87_06B01462_00&WxeFunctionToken=ce9932dd-6c46-49ad-b41c-1b5fb9bfcd5c) 

 
 
Administrative Court: 
 
 

• VwGH 30.1.2007, 2006/21/0330 
(http://www.ris2.bka.gv.at/Dokument.wxe?QueryID=Vwgh&Dokumentnummer=JWT_20062
10330_20070130X00&WxeFunctionToken=1199ce04-0dfa-485e-b5fa-0b5fb7e59d36) 

 
• VwGH 3.7.2007, 2007/18/0270 

(http://www.ris2.bka.gv.at/Dokument.wxe?QueryID=Vwgh&Dokumentnummer=JWT_20071
80270_20070703X00&WxeFunctionToken=d2eac489-c75a-4f5f-9fcc-a77ba07ed96b) 

 
• VwGH 22.11.2007, 2007/21/0271 (Reference for preliminary ruling) 

(http://www.ris2.bka.gv.at/Dokument.wxe?QueryID=Vwgh&Dokumentnummer=JWT_20072
10271_20071122X00&WxeFunctionToken=ded10970-5a37-42cb-85bd-ab64c9d4d953) 
[see also VwGH 20.12.2007, 2006/21/0224; 20.12.2007, 2007/21/0155; 29.1.2008, 
2007/18/0167 in this regard] 

 
• VwGH 13.12.2007, 2007/09/0228 

(http://www.ris2.bka.gv.at/Dokument.wxe?QueryID=Vwgh&Dokumentnummer=JWT_20070
90228_20071213X00&WxeFunctionToken=aa6a7d5f-f47f-49fb-9ece-249615f91850) 
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