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EXECUTIVE SUMMARY 
 
 
1. Introduction  
 
The United Kingdom is a historically unitary state which has recently adopted a system of devolution 
which displays some characteristics of a federal system. However, the UK does not have a written 
constitution and there is no constitutionally enshrined division of powers between the Westminster 
Parliament and the devolved authorities. Most of the powers concerned with immigration law and with 
EU law are reserved to the Westminster Parliament. In that context, the UK is dominated, legally 
speaking, by a principle of parliamentary sovereignty, which precludes the review of primary 
legislation by the courts. However, in recent years, the effect of the Human Rights Act 1998 has been 
to nuance this principle in some respects. It is also the case that the UK’s participation in the European 
Union, which is domestically anchored in the European Communities Act 1972, requires a more 
nuanced interpretation and application of the principle of parliamentary sovereignty, and it has – in 
practice – enhanced the powers of the courts.  
 
2. Introduction to the main particularities of the legal system of the United Kingdom relating 

to the transposition of Directive 2004/38/EC.  
 
Traditionally, the power to limit the entry of aliens onto the territory (and to require their departure) 
was a Crown, or executive, prerogative. For the most part, immigration law is now comprehensively 
regulated in measures such as the Immigration Act 1971, and many subsequent Acts of Parliament, 
and in Immigration Rules, made by the Minister, which are now made public. Another relevant 
prerogative power is the power to issue passports, which still has no legislative basis whatsoever. 
 
In relation to the free movement of EU citizens, which clearly requires the application of rules other 
than those of ‘general’ immigration law, there is more or less complete statutory system, which tends – 
in practice – to be based on Regulations. These are statutory instruments adopted by Ministers, having 
been laid before Parliament, and the European Communities Act 1972 allows such secondary 
instruments to be used for matters which – if it were a matter of ordinary domestic law – would 
require primary Acts of Parliament. 
 
The UK Border Agency now takes most of the relevant decisions in relation to the status of EU 
citizens under the transposing legislation, as well as the status of their family members, including 
those who are not EU citizens. In effect, the Border Agency is acting on behalf of the Secretary of 
State for the Home Department, and appeals to Asylum and Immigration Tribunal (and thence to the 
Court of Appeal) make it plain that cases have to be brought against the Secretary of State. 
 
Immigration and asylum issues have become very politicised in the UK in recent years, and one way 
in which this is reflected in relation to the issues contained in Directive 2004/38/EC is that there is a 
tendency for the UK to assert national immigration control, to a greater extent than is permitted under 
the Directive, over non-EU citizen family members of EU citizens exercising free movement rights 
under the Directive and the EC Treaty more generally in the UK. This gives rise to a number of 
prominent conformity problems. Because there have been extensive challenges to the competence of 
the Home Office and its various agencies (now brought together in the UK Border Agency) to manage 
all matters of immigration, including border control, issues of asylum, and removal of those whose 
asylum claims have been turned down and foreign national prisoners completing their custodial 
sentences, this has spilt over to a certain degree into a greater politicisation of the issue of free 
movement. This is also partly fostered by a tendency in media coverage to conflate the broader issue 
of international migration with the specific challenges which flow from the 2004 and 2007 
enlargements of the EU and the greater use of free movement rules (and correlative restrictions upon 
free movement through transitional provisions) which has been made by the nationals of some of the 
so-called A8 (especially Poland) and A2 states (Bulgaria and Romania). 
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3. Conclusions of the legal analysis of the transposing measures for Directive 2004/38/EC. 
 
a) An overview of how the requirements have been transposed (by law, circular or other) 
 
1. The main ‘legislation’ implementing the Directive 2004/38 comprises the Immigration (European 

Economic Area) Regulations 2006. 
2. So-called European Casework Instructions are issued to case workers in the UK Border Agency 

on the application of the rules. These are made public via the government website and are a good 
source of information on how the rules are interpreted in practice. 

 
b) Transposition problems  
 
There are substantial conformity problems with the UK transposition of the Citizens’ Rights Directive. 
 
The principal conformity problems stem from the UK’s attempt to assert, or re-assert, greater 
traditional immigration control in areas where EU law no longer allows this. For the most part, the UK 
Asylum and Immigration Tribunal and the Court of Appeal appear to be supporting the UK’s 
restrictive interpretations of some key issues under EU law. 
 
Some also stem from known difficulties in practice, even though the Regulations appear in conformity 
so far as concerns the formal text. 
 
1. So-called EEA Family Permits are applied to non-EEA family members whether covered by 

Article 2(2) or Article 3(2) of the Directive. Thus it would appear at first sight that even those 
family members covered by Article 2(2) of the Directive, who undoubtedly have a substantive 
right of entry under the Directive, are required by the UK Regulations to have been lawfully 
residing in another EEA state if they want to be issued with an EEA Family Permit without 
satisfying all the requirements of the Immigration Rules other than those relating to Entry 
Clearance (Regulation 12(1)). By effectively overruling the Akrich judgment on which the UK has 
hitherto relied in its recent Metock judgment,1 the Court of Justice has highlighted the UK’s lack 
of conformity. Requiring out of country applications for EEA Family Permits by family members 
covered by Article 2(2) of the Directive (e.g., direct dependant descendants), where Regulation 12 
seems to indicate that Entry Clearance Officers in UK consulates can apply ordinary Immigration 
Rules to deal with such applications, is resulting in many illegitimate refusals, some of which have 
come before the AIT (see CO (Nigeria)). This is substantially frustrating the right of entry 
guaranteed by Article 5 and contravenes the principles of Article 2 in relation to the list of 
beneficiaries of the Directive. This is the position even though the AIT has accepted (in 
CO(Nigeria)) that Regulation 12, which stipulates the requirement for non-EEA family members 
to obtain such a permit, is a creation of UK law, and is not related to the underlying EU law in 
terms of the either the procedure to be followed (out of country application) or the substantive 
requirements in terms of documentation placed upon the applicants. However, it has not gone so 
far as to rule that the presence of such a rule in the Regulations, which is ostensibly applicable to 
both visa and non-visa nationals, may substantially frustrate the objectives of the Directive. 

 
2. Regulation 8(2), which purports to be an implementation of Article 3(2), also requires that so-

called extended family members must enter the UK from another EEA state where they have 
resided with the EEA national. This is confirmed by Regulation 12(2) which governs the issuing 
of EEA Family Permits to extended family members, and gives a discretion to Entry Clearance 
Officers. This incorrect interpretation of EU law stems from the UK’s insistence on a particular 
(narrow) interpretation of the Akrich and Jia rulings of the Court of Justice (in terms of the scope 
of protection which these cases confer upon third country national family members). Recent cases 
in the AIT and the Court of Appeal appear to support the UK Government interpretation. 

                                                 
1  Case C-127/08 Metock et al v. Minister for Justice, Equality and Law Reform, judgment of 25 July 

2008. 
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3. Overall, it is therefore doubtful whether – even if the UK is correct in its interpretation that Article 

3(2) gives only a procedural right, and not a substantive right of entry for extended family 
members – the facilitation of entry required under Article 3(2) is in practice being attained. The 
case law appears to demonstrate a consistent pattern of refusals, and a high degree of scepticism, 
on the part of immigration officials, about the evidentiary material and documentation which 
applicants place before them. This is evidence of the general trends in UK immigration law 
spilling over into EU free movement law. 

 
4. Regulation 10, which is key to the retention of the right of residence by family members in the 

event of death, departure or divorce, etc. under Articles 12 and 13 is extremely opaque and 
unclear. It appears to apply the same rules to EU citizens and third country nationals, and to 
require a one year qualifying period even for EU citizen family members contrary to Article 12(1). 
There have been troubling AIT decisions on the retention of the right of residence in the event of 
departure, although in April 2008 the Court of Appeal referred to questions to the Court of justice 
in the case of Ibrahim which should help to clarify UK law, and in particular whether the 
Regulations and the AIT interpretations are in conformity with both the letter and spirit of the 
Directive. 

 
5. There is no authority in Article 16 for the rider contained in Regulation 15 that residence, for the 

purpose of permanent residence, must be ‘under these Regulations’. This goes further than 
requiring ‘legal’ residence. The same concerns apply in relation to the transposition of Article 18. 
This lack of conformity raises problems for both nationals of the post-2004 and post-2007 
Member States who may have been resident with entry clearance before the accession of their 
Member State, and also for third country national family members with lawful prior residence in 
the UK (e.g. as a student). 

 
6. There is no authority in the Directive for the UK’s refusal to grant registration certificates to so-

called A8 and A2 national workers (but not other groups of qualified persons) until after one year 
of continuous work in the UK. 

 
7. In a number of cases which follow on from key ECJ citizenship cases such as Chen and Baumbast 

(which originated in the UK courts), the AIT is supporting a restrictive interpretation imposed by 
the Government on how self-sufficiency can be established as a means of asserting a right of 
residence under the Regulations. In particular, the AIT is supporting the Government in its 
assertion that self-sufficiency cannot be established as a result of the third country national parents 
of an EU citizen resident in the UK working, unless there is some other lawful basis in UK 
domestic law (entry clearance and work permit) for their presence and work. This issue may 
require further clarification by the Court of Justice. 

 
8. There is evidence that the processing of all applications under the forms EEA1, EEA2, EEA3 and 

EEA4, whether by EU citizens or third country national family members, is rather slow, even 
though in theory documents such as the registration certificate, residence card and permanent 
residence card are all optional under UK law. The forms themselves are confusing, often ask for 
more information than appears to be permissible under the Directive, and in practice do not 
immediately ask for the information which the Border Agency asserts that it requires in order to 
issue the document requested. This leads to additional delays. Regulation 18(2) implementing 
Article 20(1) sets the six month deadline by reference to submission of the application and proof 
of the right which means that the UK implementation is not fully in conformity. 

 
9. Regulations 16 and 17 gives more discretion to the Secretary of State (i.e. the Border Agency) in 

relation to the issuing of Registration Certificates and Residence Cards than is permissible under 
Articles 8 and 10 of the Directive. 
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10. The UK has adopted a piecemeal approach to the transposition of the general principle of equal 
treatment contained in Article 24. This may represent a lack of conformity, in and of itself, 
although in practice no omissions have yet come to light in the case law. Practitioners in the field 
report that problems arise as a result of the ambiguous roles of the UK Border Agency and the 
local authorities in relation to the matter of accessing benefits, and because of a lack of training of 
local authorities responsible for delivering services or making available certain benefits, in the 
requirements of EU law.  

 
11. Regulation 9, which is included as the UK’s application of the principles established by the ECJ in 

Surinder Singh, incorrectly limits the possibility that the UK citizen may be returning to the UK 
after relying upon his/her free movement rights in another Member State as a self-sufficient 
person, or as a student. 

 
12. There is no specific protection given to EU citizens against the practice of systematic verifications 

of their status, as required by Article 14(2). 
 
13. The UK procedural rules lack a specific obligation on the Border Agency to provide notification in 

writing in such a way that the persons concerned will be able to comprehend the decision contrary 
to Article 30(1) of the Directive 

 
14. The possibility that some appeals from UK Border Agency decisions in relation to EU citizens or 

their family members may go to the Special Immigration Appeal Commission, which operates 
under a regime whereby applicants are not fully informed as to the nature of the case against them, 
and which is intended to be used for terrorism and national security cases, raises conformity 
problems, because the relevant UK rules in Regulation 28 allow the UK to treat the interests of 
relations between the UK and another country in effect as an issue of State Security. There is no 
basis in Article 31(1) of the Directive for this.  

 
15. The application in practice of the UK’s more stringent approach to the deportation of foreign 

national prisoners after 2006 appears to have caught some EU citizens, or others protected by the 
Directive, in its net because of the indiscriminate nature of the trawls conducted by immigration 
officials. This amounts to an incorrect implementation of the provisions of Article 33(1) in 
practice, although the legal texts are formally in conformity. 
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SUMMARY DATASHEET 
 
This summary datasheet uses the Table of Concordance in order to present systematically all cases of 
non-conformity in the case of UK transposition of the Citizens’ Rights Directive, by reference to the 
specific article where difficulties have been identified. It does not further interpret those conformity 
problems. For this, see the Executive Summary and the fuller exposition of the instances of non-
conformity in the following pages, as well as the more detailed material set out in the Table of 
Concordance. 
 

1. Transposing legislation 
 

Directive 2004/38/EC was substantially transposed in the UK by the Immigration (European 
Economic Area) Regulations 2006, supplemented by some pre-existing and amended 
provisions of the Immigration Act 1971, the Immigration Act 1988 and the Immigration 
Rules, plus a number of other procedural statutory instruments (e.g. relating to appeals). In 
addition, the Article 24 equal treatment principle is implemented piecemeal by a series of 
statutory instruments.  
 

2. Assessment of the transposition 
 
a) Incomplete transposition or non-transposition 

  
Article 14(2) • There is no provision protecting EU citizens and family members specifically 

against systematic verification of their status. 
 

Article 15(3) • The UK has not transposed this provision  
Article 23 • Not transposed in the Regulations. Arguably other provisions of the Immigration 

Act operate in substitution. 
Article 24 • There is no specific UK transposition of the general equal treatment principle. 
Article 27(3) • There is no specific transposition of this provision. 
Article 27(4) • The general duty to admit nationals derives from customary international law, 

but it would seem that the Directive imposes an additional explicit obligation on 
Member States to accept returning nationals, which needs to be transposed. 

Article 31(4) • No specific provision is made for presentation of the defence in person. 
 
 
b) Incorrect or imprecise/ambiguous transposition 
 

Article 3(2)  
 

• The UK Regulations do not effectively transpose the terms of Article 3(2) which 
seek to provide for the facilitation of the entry of what the UK terms ‘extended 
family members’. 

• The UK rules are very cumbersome and hard to understand. 
Article 3(2) 
(b) 

• The standard UK Border Agency policy to scrutinize all applications by reference 
to the two year period required by the Immigration Rules for unmarried partners 
may raise problems in practical implementation. 

Article 5(1) • The UK Regulations do not effectively guarantee the right of entry of non-EEA 
family members under the same terms as laid down in the Directive. 

Article 5(2) • The UK rules on EEA family permits have already been established by the Asylum 
and Immigration Tribunal as being a creation of UK law and they substantially 
frustrate the exercise of rights derived under the Directive. 

Article 5(2) 
2nd indent 

• Incorrect transposition since the obligation to facilitate the obtaining of the visas is 
not transposed.  
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Article 7(3) • The UK Regulations do not precisely cover the case of a person who has been in 
fixed term employment for less than a year. 

Article 8(2) • There does not appear to be any basis in the Directive or the relevant transitional 
provisions for refusing Registration Certificates to some A8 and A2 national 
workers until after one year of continuous work in the UK 

Article 8(3) • The UK requires more documents than is permissible in the Directive. 
Article 8(5) • Regulation 16 gives more discretion to the Secretary of State in relation to the 

issuing of registration certificates to certain groups of persons than is permissible 
under the Directive. 

Article 10(2) • Regulation 17 gives more discretion to the Secretary of State in relation to the 
issuing of residence cards to extended family members under Article 10(2)(e) than 
is permissible under the Directive. 

• The same concern applies under Article 10(2)(f) in relation to partners in a durable 
relationship. 

Article 12(1) • Regulation 10, which defines the category of ‘family member who has retained the 
right of residence’ is drafted in an exceptionally opaque way, and appears to apply 
a one year qualifying period to EU citizens’ entitlements. 

Article 15(2) • While expiry of an identity card is not one of the grounds of expulsion listed in the 
Regulations, there are difficulties because for extended family members their 
possession of a valid identity card or passport is essential to for them to be defined 
as family members, and thus to retain the right of residence. 

• In addition appeal rights under Regulation 26 for EEA nationals are conditional 
upon producing a valid national identity card or passport. 

Article 16(1) 
and 16(2) 

• There is no authority in the Directive for the rider in Regulation 15(1) that 
residence must be ‘under these Regulations’. 

Article 18 • There is no authority in the Directive for the rider in Regulation 15(1) that 
residence must be ‘under these Regulations’. 

Article 21 • The lack of an explicit transposition of the first paragraph can result in a stricter 
treatment of the applications and thus it is contrary to Community law. 

Article 30(1) • The provisions on notification do not specifically provide for notification in 
writing in such a ways that the persons concerned are able to comprehend its 
content and the implications for them. 

Article 31(1) • The provisions in relation to national security cases and the Special Immigration 
Appeals Commission, and specifically in relation to cases involving the interests of 
relations between the UK and another country have no basis in the Directive. 

Article 32(1) • Not explicitly transposed, and it is not clear that other provisions of the 
Immigration Act 1971 effectively transpose this provision. 

               
 

 
 
 
 
 



 

 
ABBREVIATIONS USED 
 
 
 
 
AIRE  Advice on Individual Rights in Europe  
[Centre] 
AIT  Asylum and Immigration Tribunal 
 
All ER  All England Law Reports 
 
Art  Article 
 
BIA  Border and Immigration Agency 
 
CA   Competent Authority 
 
C.M.L.R. Common Market Law Reports 
 
ECJ  European Court of Justice 
 
EEA   European Economic Area 
 
EWCA Civ  Court of Appeal of England and Wales Decisions (Civil Division) (for purposes of 

case citation) 
 
PEO Public Enquiry Office 
 
Reg/Regs Regulation/Regulations (as in UK transposing legislation) 
 
s./ss.  Section/Sections (of Acts of Parliament) 
 
SIAC  Special Immigration Appeals Commission 
 
SSHD  Secretary of State for the Home Department 
 
UKAIT  United Kingdom Immigration Appeals Tribunal (for purposes of case citation) 
 
UKBA  UK Border Agency 
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1 INTRODUCTION  

This conformity study analyses in detail the provisions of Directive 2004/38/EC on the free movement 
of EU citizens in its consolidated version, and it compares it with the legislation in place in the United 
Kingdom 

Directive 2004/38/EC repealed the earlier directives on free movement of persons (Directives 
64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 
90/365/EEC and 93/96/EEC) as from 30 April 2006.  
 
EU citizenship gives every Union citizen the right to move and to reside freely within the territory of 
the Member States. The facilitation and promotion of this right, which is at the same time one of the 
fundamental freedoms of the internal market, is the objective of Directive 2004/38/EC. A second 
objective of Directive 2004/38/EC was to codify and review the various pieces of legislation and case-
law dealing with this issue.  
 
Free movement as a fundamental freedom of the internal market 
 
Free movement is one of the fundamental freedoms of the internal market and can therefore only be 
restricted in a limited number of pre-determined circumstances. Thus, national legislation cannot adopt 
more restrictive legislation than provided for in the Directive.  
 
Directive 2004/38/EC introduces, on the one hand, a uniform approach regarding the formalities that 
Member States can impose upon EU citizens residing in their territory. These formalities are expressly 
established in the Directive and restricted in function of the duration of the stay in the Member States.  
 
• For a stay of less than three months, the only formality a Member State can impose is the 

presentation of a valid passport or national identity card.  
 
• For residence of more than three months, a Member State can only require the EU citizen to register 

in the population register of the place of residence. This registration needs to be validated 
immediately if a certain number of conditions are complied with. The Member State can only 
require the EU citizen to present proof that he/she is a worker, self-employed person, student or has 
sufficient resources not to become a burden upon the social security system of the Member State. 
Member States cannot lay down a fixed amount of what they consider to be “sufficient resources”, 
but must always take into account the personal situation of the person concerned. Family members 
of the EU citizen will have to present an identity document and proof of the family link to an EU 
citizen.  

 
• After five years of continuous residence in a Member State, an EU citizen obtains a right to 

permanent residence. The host Member State shall issue a document certifying permanent 
residence. A permanent resident has the right to be treated equally to a national of the Member 
State.  

 
On the other hand, the Directive also determines and clarifies the only acceptable reasons for 
restriction of the free movement of citizens by Member State authorities, namely for reasons of public 
order, public security and public health. (For the interpretation and conditions of such exceptions, it is 
important to rely upon the case-law of the Court of Justice.)  
 
These measures guarantee a strong protection against expulsion for EU citizens who have been long-
term residents in another Member State. Such measures need to be proportionate and shall always look 
at the personal conduct of the individual concerned which must represent a “genuine, present and 
sufficiently serious threat affecting one of the fundamental interests of society”. In addition, the 
Directive establishes some procedural safeguards in case an expulsion decision is considered.  
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1.1 OVERVIEW OF THE LEGAL FRAMEWORK THE UNITED KINGDOM 
 
Historically, the United Kingdom has had an essentially unitary constitutional system characterised by 
a single sovereign legislature and a central government. However, even prior to devolution in 1998 the 
United Kingdom departed in various ways from the strict model of unitary statehood. Special 
provision was made within the Westminster Parliament for Scotland and the former Scottish Office 
represented a substantial degree of administrative devolution.  
 
Constitutional law in the UK has three main formal sources: legislation enacted by Parliament; case 
law or judicial precedents; and the law and custom of Parliament. Parliament’s exclusive authority 
over its own procedures, composition and internal affairs was asserted in the Bill of Rights 1688. In 
addition, these are supplemented by other less formal rules and principles, including constitutional 
conventions. This refers to rules of constitutional behaviour which are found neither in statutes nor in 
judicial decisions but which are nonetheless observed by such constitutional actors as the Queen, the 
Prime Minister and Cabinet, parliamentarians and judges. They are, at the very least, descriptive 
because fundamentally they are rules of practice, founded on consistent patterns of constitutional 
behaviour.  
 
In the UK constitutional context it is also important to note the role of so-called royal prerogative, 
which essentially gives certain powers to the executive in the name of the Crown. In the context of the 
Citizens’ Rights directive, one important prerogative power is the Crown’s power to issue, refuse and 
revoke passports. The regulation of passports is not based on legislation at all. 
 
As is well known, the United Kingdom does not have a written constitution. The constitution of the 
United Kingdom is unwritten/uncodified in the sense that it is not contained in any single document. 
Furthermore, a codified constitution, as a form of higher order law, will generally be entrenched. In 
contrast to most others, the UK constitution is not entrenched. In consequence, it is relatively flexible, 
in the sense that any aspect can be changed by way of ordinary legislation and certain aspects can be 
modified by convention.  
 
Historically, the core rule of UK constitutional law has been parliamentary sovereignty. This implies, 
in the first place, that, in theory at least, Parliament comprising the House of Commons, the House of 
Lords, and the Sovereign has the capacity to pass or repeal any law without any legal limits. Second, a 
crucial aspect of the sovereignty of Parliament is that provisions in a more recent statute will prevail 
over those in an older statute. It follows from this principle that parliament cannot bind its successors. 
This has also been supplemented by the doctrine of implied repeal, which governs how courts treat 
two inconsistent statutes which are both in force. The basic principle is a court will enforce the later 
statute. However, this has to be read in the light of the UK’s membership of the European Union.  
 
It is obvious that EU law emanating from the Treaty of Rome (and subsequent Treaties) and developed 
by the European Court of Justice has fundamentally qualified the concept of parliamentary 
sovereignty. The ‘constitutional’ basis of the UK’s membership is a ‘mere’ statute, the European 
Communities Act 1972, plus subsequent amending and supplementing legislation. Although the 
European Communities Act 1972 and the subsequent legislation passed through Parliament in the 
same way as other statutes, these measures can be regarded as a special kind of legislation. There is 
general agreement that the European Communities Act 1972 could be expressly repealed by 
Parliament. However, assuming that this does not happen, the effect of the Act is to make the 
European Treaties, and the legislation emanating from them, the most authoritative source of UK law. 
Moreover, the UK courts have adhered to the principle that they would not regard the European 
Communities Act as having been impliedly repealed, just because Parliament has legislated in a 
manner which conflicts with the UK’s basic obligations under the Treaties. Only in the case of an 
express intention to repeal and override the UK’s obligations and to terminate the UK’s membership 
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of the EU would the courts not seek to apply, wherever possible, EU law, using in particular the 
doctrine of harmonious interpretation developed in cases such as Marleasing.2 
 
Historically, with its unitary system, the UK lacked constitutionally guaranteed powers for any 
subordinate governmental entities, whether locally or regionally based. This position has been nuanced 
somewhat by the impact of the programme of ‘devolution’ which has been developed since 1997, as a 
manifesto commitment of the Labour Government elected that year. Devolution was not part of a 
grand constitutional design; rather the approach in each case needs to be understood in relation to the 
distinct history of each nation. Scotland has been united with England since the Act of Union of 1707, 
but aspects of the system were not fully integrated. In contrast, Wales is closely linked to England, for 
example, through the Act of Union of 1526, sharing institutions but with a strong separate cultural 
identity and language. Northern Ireland has two distinct and conflicting traditions that the power-
sharing system seeks to reconcile. As a result, it is worth noting that even before devolution the UK 
has always had three legal systems: England and Wales; Northern Ireland; and Scotland. This has 
always made a difference in relation to matters of court procedure and organisation, in particular, and 
also historically in relation to the geographical scope of certain Acts of Parliament.  
 
However, the underlying position has changed since 1997 with the introduction (after referendums) of 
a scheme of devolution based on the Scotland Act 1998, the Government of Wales Acts 1998 and 
2006, and the Northern Ireland Acts 1998 and 2006. The devolution legislation has produced an 
asymmetrical distribution of powers because the extent of the powers given to the Scottish Parliament 
and the Assemblies in Wales and Northern Ireland are different. Within certain limited fields, the 
Scottish Parliament can make Acts of Parliament which are primary legislative powers. The Welsh 
and Northern Ireland Assemblies now have legislative powers, but their acts are subject to judicial 
review by the courts. There are thus differences between the three schemes of devolution, but the most 
extensive powers are those devolved to the Scottish Parliament. The resulting scheme is rather 
complex in its details. 
 

1.2 FRAMEWORK FOR TRANSPOSITION & IMPLEMENTATION OF DIRECTIVE 2004/38/EC 
IN THE UNITED KINGDOM 

 
1.2.1 Distribution of competences according to the national Constitution 

 
At common law, the Crown had the power under the prerogative to prevent aliens from entering the 
United Kingdom. The Immigration Act 1971 expressly preserves the prerogative powers of the Crown 
in respect of the regulation of the situation of aliens. However, in practice, immigration law is now 
comprehensively regulated by statute, in relation to lawful entry for purposes of work or other reasons, 
in relation to the exclusion of those present without lawful excuse, and in relation to the regulation of 
the specific issues of asylum raised by virtue of initially the UK’s commitments under the Geneva 
Conventions and more recently the provisions adopted in this field by the EU legislature, under Title 
IV of Part III of the EC Treaty (where the UK has ‘opted in’). One of the complicating factors relating 
to UK immigration law has been the difficulties in distinguishing between citizens (or better, 
historically, ‘subjects’) and aliens. British subjects historically had the right to enter and leave the 
United Kingdom freely, but in response to postwar immigration from parts of the Empire, former 
Dominions and Commonwealth countries (especially those which had newly achieved independence), 
distinctions were increasingly drawn which effectively assimilated most Commonwealth citizens for 
immigration purposes to the category of alien. These developments still have an impact upon UK 
immigration law.3 
                                                 
2  Case C-106/89 Marleasing SA v. La Comercial Internacional de Alimentación [1990] ECR I-4135. 
3  See the extended discussion of the convoluted history of nationality and the right of abode, especially 

since the end of the second world war, in G. Clayton, Textbook on Immigration and Asylum Law, 
Oxford: Oxford University Press, 2006, 2nd Edition, Chapter 2; A.W. Bradley and K.D. Ewing, 
Constitutional and Administrative Law, Harlow: Pearson/Longman, 2007, 14th Edition, pp442-450. 
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Since the UK’s entry into what were then the European Communities in 1973, immigration law in its 
strict form has largely been disapplied in relation to the category of persons we now describe as EU 
citizens. However, the process of achieving that disapplication was not without difficulties, as the very 
first reference from a UK court to the Court of Justice under what is now Article 234 EC nicely 
illustrated. The case of Van Duyn4 concerned a measure taken by the Home Secretary to exclude a 
Dutch national who was a member of the Church of Scientology, on the grounds of public policy. This 
organisation was not illegal in the UK, and no measures were taken against UK citizens joining it, but 
as regards aliens the Home Secretary sought to rely upon his executive discretion. The UK procedures 
for dealing with the exclusion or deportation of nationals of other Member States were found – after a 
reference to the Court of Justice – to be wanting in the light of the requirements of what was then 
Directive 64/221, which implements the public policy, public security and public policy exceptions 
contained in what is now Article 39 EC. 
 
Under the UK devolution scheme, matters relating to membership of the European Union are 
“reserved matters”, i.e., reserved for the Westminster Parliament. Matters relating to foreign affairs 
and immigration and nationality law are also reserved. However, in appropriate circumstances, where 
specific matters are devolved (e.g., in the field of education or health), EU law may be implemented 
by the devolved bodies. For example, it is the Scottish Parliament which is responsible for enacting 
measures relating to almost all aspects of the organisation and funding of education, including higher 
education, in Scotland, and Scottish Ministers who have the powers to make the relevant regulations 
which represent the primary measures through which most EU law is now re-enacted in the UK, 
pursuant to a general power under the European Communities Act 1972 (s.2(2)). This ensures that the 
implementation of, for example, directives is not subject to a cumbersome lengthy implementation 
process involving a full legislative process in Parliament, but rather can be implemented by means of 
regulations “laid before Parliament”,5 which are then deemed to be approved. Consequently, such 
implementing measures are very rarely debated in parliamentary chambers. 
 
Consequently, the main “legislation” implementing Directive 2004/38 comprises such regulations: 
The Immigration (European Economic Area) Regulations 2006 (hereinafter referred to as “the 
Regulations”).6 In relation to the specific question of the equal treatment principle under Article 24, 
this is not implemented by a general principle in UK law enshrined in the main legislation, but rather 
by means of specific changes to benefit regulations on a case-by-case basis. A number of these differ 
between Scotland, Northern Ireland, Wales and the rest of the UK, and there is no single approach in 
this field except that the general principles of EU law apply in the same way in all cases. For example, 
there are different student support systems for Scotland and the rest of the UK, but in each case the 
rules need to be read in the light of EU law. This actually means, in the Scottish context, that EU 
students enjoy a more favourable regime than English students under the Scottish student support 
arrangements. Social security, pensions, and welfare benefits legislation is otherwise a reserved 
matter, dealt with on a UK wide basis, although in some respects social security benefits are delivered 
on a devolved basis, e.g., the Social Security Agency in Northern Ireland. 
 

1.2.2 General description of organisation of national authorities implementing 
Directive 2004/38/EC in the United Kingdom  

 
The lead Government Department in relation to the implementation of Directive 2004/38 is the Home 
Office, and more specifically the UK Border Agency, which came into being on 1 April 2008, as a 
result of the merger of a number of separate agencies: 

                                                 
4  Case 41/74 Van Duyn v. Home Office [1974] ECR 1337. 
5  The Regulations implementing Directive 2004/38/EC were laid before Parliament on 4 April 2006, just 

26 days before they came into force on 30 April 2006. This indicates that there is no parliamentary 
scrutiny of these matters and the implementation of such rules is dealt with as a matter of executive 
action. 

6  The Immigration (European Economic Area) Regulations 2006, SI No. 1003. 
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• the Border and Immigration Agency (BIA) 
• UKVisas; and 
• the port of entry functions of HM Revenue and Customs. 

 
The issue of effectiveness and efficiency of UK border control has been highly politicised in recent 
years, as a result of a number of factors, including perceptions that immigration is “out of control”, 
some fears which have been raised by the numbers of new Member States nationals who have moved 
for work purposes to the UK under EU law, and problems with controlling systems of removal relating 
to those who have had asylum claims refused, who have overstayed visas, who have entered illegally 
or who have committed criminal offences meriting custodial sentences. There is some spillover 
between EU free movement and citizenship law and immigration law more generally, both as a result 
of sensitivities about new Member States nationals (and especially in relation to Romanian and 
Bulgarian nationals who are subject to restrictive transitional arrangements on their labour market 
rights), and as a result of the implementation of the UK immigration rules vis-à-vis the third country 
national family members of those who are protected by the EU free movement rules and the UK 
legislation on EU free movement rights. 
 
In relation to the application of the UK Regulations implementing the Citizens’ Rights Directive, so-
called European Casework Instructions are issued which provide guidance to case workers in the 
Border Agency (inside and outside the UK) on the application of the rules. These are now made public 
via the government website and are a good source of information on how the rules are interpreted in 
practice. They change regularly but they need to be read in order to understand how case workers, 
especially in UK consulates outside the EU, might react to application for visas or so-called EEA 
family permits, for the third country national family members of the EEA nationals who are covered 
by the UK legislation (EU citizens of the other twenty six states, plus citizens of the EEA states, and 
Switzerland). 
 
While the UK does not have compulsory registration arrangements for EEA citizens, or indeed for 
their third country national family members, such voluntary arrangements or arrangements for the 
permits provided for under Directive 2004/38/EC as do exist are dealt with solely by the Border 
Agency. There are some incentives for EU citizens and their family members, especially third country 
nationals, to acquire the relevant documentation provided for under the Directive (e.g., ease of travel 
into the country), even though there is no compulsion. 
 
In relation to educational or social security matters, the relevant government departments, or agencies, 
will be the lead authorities responsible for the proper implementation of EU law. At the present time, 
this would include the Department for Work and Pensions, the Department for Children, Schools 
and Families, and the Department for Innovation, Universities and Science. However, it should be 
noted that in some cases these departments have powers only in relation to England, or in some cases 
England and Wales, and there are analogous ministries or agencies in Scotland, Wales and Northern 
Ireland. 
 
Local authorities do not have powers as such in relation to questions of immigration or free 
movement, but they may be involved in different ways in the delivery of integration packages which 
will affect both EEA nationals and, especially, their third country national family members. In 
particular, they have responsibilities in relation to social housing, housing benefit, council tax benefit 
and in relation to issues of homelessness. Nor is registration effected at the local level in relation to 
EEA citizens and their family members. There is no requirement for any person covered by the 
personal scope of Directive 2004/38/EC to register, for example, with the police. Local authorities do 
have particular powers and duties in relation to homelessness and this is an area where EU citizens (or 
indeed more broadly EEA nationals because of the ambit of the UK legislation) are treated differently 
to non-nationals more generally. 
 
Since the development of the system of judicial review in the UK, which underpinned the rather 
belated development of a modern administrative law, executive decisions taken under the immigration 
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legislation were subject to appeal by way of judicial review within the jurisdiction of the 
Administrative Court, with further appeals to the superior courts (i.e., Court of Appeal). However, 
these matters have now been regulated by way of specific appeal rights to tribunals, which are outside 
the ordinary courts system and provides a specialised service.  
 
Appeals on matters relating to the application of the immigration (i.e., entry, residence and settlement) 
aspects of Directive 2004/38/EC (so-called EEA Decisions) lie by way of appeal to the Asylum and 
Immigration Tribunal (AIT), which is part of the Tribunals Service, which is run by the Ministry of 
Justice (http://www.tribunals.gov.uk/). Cases involving national security issues are heard by the 
Special Immigration Appeals Commission (SIAC). These are single tier appeal systems, and 
thereafter appeals against the decisions of these bodies have to be brought to the superior courts by 
way of further appeal on points of law, usually only where leave to appeal has been given.  
 
Appeals against denials of benefits which may contravene the equal treatment principle under 
Directive 2004/38/EC would be to the relevant tribunals such as Employment Tribunals, and to 
Commissioners and Tribunals which deal with issues of social security and child support, with appeals 
in limited circumstances thence into the ordinary court system.  
 
Other cases may need to be brought before the ordinary courts directly by way of action for judicial 
review, depending upon the subject matter or by way of writ of habeas corpus. This would be the case 
for measures taken under Regulations 22-24 of the Immigration (European Economic Area) 
Regulations 2006, which extend powers under the Immigration Acts to Immigration Officers to deal 
with individuals seeking admission, refused admission, or subject to removal. Measures taken in 
relation to persons claiming admission are not so-called ‘EEA decisions’ and consequently no appeal 
lies to the AIT. Consequently, an action for judicial review or a write of habeas corpus would be the 
appropriate legal remedy.  
 
 
2 LEGAL ANALYSIS OF THE TRANSPOSING MEASURES FOR DIRECTIVE 

2004/38/EC 
 
It is important to mention, before discussing the specific transposing measures, the Immigration Act 
1988 which establishes the fundamental departure from general immigration/aliens law for those 
exercising ‘Community rights’. Section 7 provides: 
 

7 Persons exercising Community rights and nationals of member States  
(1) A person shall not under the principal Act require leave to enter or remain in the United 
Kingdom in any case in which he is entitled to do so by virtue of an enforceable Community right 
or of any provision made under section 2(2) of the [1972 c. 68.] European Communities Act 1972. 
 
(2) The Secretary of State may by order made by statutory instrument give leave to enter the 
United Kingdom for a limited period to any class of persons who are nationals of member States 
but who are not entitled to enter the United Kingdom as mentioned in subsection (1) above; and 
any such order may give leave subject to such conditions as may be imposed by the order.  
 
(3) References in the principal Act to limited leave shall include references to leave given by an 
order under subsection (2) above and a person having leave by virtue of such an order shall be 
treated as having been given that leave by a notice given to him by an immigration officer within 
the period specified in paragraph 6(1) of Schedule 2 to that Act. 

 
This provision remains in force as background to the specific transposing measures. 
 
The main transposing measure comprises the Immigration (European Economic Area) Regulations 
2006 (hereinafter “the Regulations”). 
 

http://www.tribunals.gov.uk/
http://www.siac.tribunals.gov.uk/
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The Regulations are accompanied by an Explanatory Memorandum and a Transposition Sheet, which 
should make the task of reading between UK law and EU law easier. 
 
However, as is clear already from the executive summary, summary datasheet and the table of 
concordance, there are a number of significant problems with UK transposition, interpretation and 
implementation of the Directive. Moreover, since the scheme of the UK Regulations is rather different 
to that of the Directive, following the scheme of the Directive as requested by the Commission makes 
it difficult in places to bring out the themes which underpin the difficulties which are evident in the 
UK implementation. These differences stem from the particularities of the UK’s conception of 
immigration law, which continues to be reflected in the UK approach to Directive 2004/38/EC even 
though the issue here is free movement in the single market, not immigration control. The principal 
conformity problems stem from the UK’s attempt to assert, or re-assert, greater traditional 
immigration control in areas where EU law no longer allow this. 
 
Article 24 on equal treatment is implemented by a raft of amendments to specific provisions of 
various regulations making provision for welfare benefits and student support. The following is a non-
exhaustive list of the amending instruments: 
• The Immigration (European Economic Area) Regulations 2006 
• The Education (Student Support) (Amendment) Regulations 2006 
• The Education (Student Loans) (Amendment) (England and Wales) Regulations 2006 
• The Education (Mandatory Awards)(Amendment) Regulations 2006 
• The Education (Student Support) (European Institutions) Regulations 2006 
• The Social Security (Persons from Abroad) Amendment Regulations 2006 
• The Allocation of Housing and Homelessness (Eligibility) (England) Regulations 2006 
• The Education (Fees and Awards) (Amendment) Regulations 2006 
• The Education (Graduate Endowment, Student Fees and Support) (Scotland) Amendment 

Regulations 2006 
• The Students' Allowances (Scotland) Regulations 2007 
• The Education Maintenance Allowances (Scotland) Regulations 2007 
 
As the UK continues to assert that some matters dealt with under the Regulations remain matters of 
national immigration law, there are a number of areas where the UK Immigration Rules remain of 
importance in this context. This applies in relation to para. 24 of the Immigration Rules which deal 
with Entry Clearance, which is the means (obtained out of country) whereby a non-national obtains 
permission to cross the UK border, and more specifically in relation to paras. 257C-E which concern 
the position of the primary carer or relative of an EEA national self-sufficient child (see under Articles 
7 and 23 below). 
 
The UK Immigration Rules are found at:  
http://www.ukba.homeoffice.gov.uk/policyandlaw/immigrationlaw/immigrationrules/.  

2.1 Definitions, family members and beneficiaries   
 
Definitions: the concept of family members (Article 2) 
  
In general, the definitions appear to be effectively transposed. 
 
It should be noted that throughout the Regulations the term “Union (or EU) Citizen” is replaced by 
reference to a European Economic Area national, which is a broader concept including additional 
states (Norway, Ireland, Liechtenstein and Switzerland, although the latter is not strictly part of the 
EEA). In relation to nationals of the latter group of states, the underlying EU law does not apply as 
they do not have free movement rights under the EC Treaty, but rather – so far as they are recognised 
at the supranational level – by virtue of the separate EEA agreement. This group of persons fall 
outwith the scope of this Conformity Study, although – as appropriate – case law concerned with this 

http://www.ukba.homeoffice.gov.uk/policyandlaw/immigrationlaw/immigrationrules/
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group may be referred to if it is indicative of the UK courts’ approach to the interpretation of the 
Regulations, which apply to all categories alike. Where citing directly from the Regulations, the terms 
“EEA national” and “EEA state” are used, although for more general discussion the EU-specific terms 
of “EU citizen”, “national of a Member State”, and “Member State” are used. 
 
The UK recognises civil partnerships, and has its own civil partnership legislation, and thus includes 
civil partners in the scope of the Regulations. 
 
In relation to marriages and civil partnerships of convenience, where the UK derives its powers to act 
from Article 35 of the Directive which provides for the possibility for Member States to adopt 
measures to address the “abuse of rights or fraud”, the European Casework Instructions provide 
further guidance on interpretation and enforcement action in the Marriage Casework Annex to Chapter 
5 and in Chapter 8 on enforcement (see further below). 
 
The UK approach to defining the scope of the free movement rights involves limiting the scope of the 
Regulations to situations involving an EEA state which is defined as any of the Member States apart 
from the UK, Norway, Ireland, Liechtenstein and Switzerland. 
 
Beneficiaries and facilitation of the right of entry and residence (Article 3) 
 
• Non-Transposition and the Surinder Singh principle 
 
The absence of a specific transposing provision for Article 3 may raise some doubts as to whether 
transposition is both proper and effective. The Explanatory Memorandum/Transposition Note refers to 
Regs 2 and 7 as transposing Article 3(1). In fact, there is no general “entitlement” provision in the 
Regulations, and Regs 2 (definitions of EEA nationals in Regulation 2) and 7 (family members) are 
definitional regulations rather than statements about who are beneficiaries of the rights conferred by 
the Directive and transposed by the Regulation. 
 
Also relevant is Regulation 9 which covers the so-called Surinder Singh scenario of the national of a 
Member State returning to their home state having worked or been self-employed in another Member 
State and bringing with them (non-EEA) family members.7 There is a concern whether a 
misapplication of the Surinder Singh principle is unjustly limiting the rights conferred by the 
Directive. Regulation 9 provides: 
 

(1) If the conditions in paragraph (2) are satisfied, these Regulations apply to a person who is the 
family member of a United Kingdom national as if the United Kingdom national were an EEA 
national. 
(2) The conditions are that— 
(a) the United Kingdom national is residing in an EEA State as a worker or self-employed person 
or was so residing before returning to the United Kingdom; and 
(b) if the family member of the United Kingdom national is his spouse or civil partner, the parties 
are living together in the EEA State or had entered into the marriage or civil partnership and were 
living together in that State before the United Kingdom national returned to the United Kingdom. 
 

The AIRE centre8 reports concerns over “[m]isapplication of the Surinder Singh principle to migrant 
UK citizens (e.g., requiring the UK national to have worked or been self-employed elsewhere in the 
EU, instead of simply being self-sufficient)”. The problem arises from the context in which Singh was 
decided, at a time when free movement rights were tied exclusively to a status as either a worker or 
self employed person. The Directive now grants a right of residence irrespective of employment, if the 

                                                 
7  See Case C-370/90 R v. Immigration Appeal Tribunal and Surinder Singh, ex parte Secretary of State 

for the Home Department [1992] ECR I-4265. 
8  Advice on Individual Rights in Europe: a registered charity based in London which provides advice on 

EU free movement rules. They responded to a request for comment about the typical complaints which 
they received on the application of the EU rules in the UK; copy held on file by research team. 
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Union citizen is self sufficient and has comprehensive medical insurance. Following the reasoning in 
the Singh case, it is to be presumed that the Singh principle should therefore now extend also to this 
category of people. Regulation 9 precludes such an interpretation by referring expressly to “worker or 
self-employed person”, and is therefore likely to constitute an unjustified restriction on the Singh 
principle. This matter has however yet to be raised before either the AIT or the ECJ and a preliminary 
ruling on the matter will be necessary to conclusively settle this question. 
 
• Transposition problems in relation to other family members 
 
The UK transposition of Article 3(2) is widely acknowledged to be very problematic. 
 
It raises significant problems in relation to what the Regulations call “extended family members” in 
Regulation 8. These are third country national members of the families of EU citizens who are not 
covered by Article 2. Entry for “Extended family members” is facilitated by treating them as “family 
members” once they have obtained a family permit, registration certificate or residence card 
(Regulation 7(3)). The right of entry for family members is guaranteed under Regulation 11(2), and 
residence under Regulation 14(2). 
 
The key problems concern both the legal definition of a family member, and whether the UK 
legislation is in practice giving rise to a situation of ‘facilitation’. 
 
Regulation 8 identifies 3 specific categories of extended family members [8(3) – (5): relative requiring 
personal care on health grounds; relative meeting immigration rules; partner in durable relationship] 
and gives one general formulation under Regulation 8(2): 
 

8(2) – ‘A person satisfies the condition in this paragraph if the person is a relative of an EEA 
national, his spouse or his civil partner and –  

a. the person is residing in an EEA State in which the EEA national also resides and is 
dependant upon the EEA national or is a member of his household 

b. the person satisfied the condition in paragraph (a) and is accompanying the EEA 
national to the United Kingdom or wishes to join him there; or 

c. the person satisfied the condition in paragraph (a), has joined the EEA national in the 
United Kingdom and continues to be dependant upon him or to be a member of his 
household’ 

 
Regulation 8(3) transposes the second part of Article 3(2)(a) and Regulation 8(5) transposes Article 
3(2)(b); these are literal transpositions and are unproblematic as the requirement found in Regulation 
8(2) of entry from another EEA State does not apply to these categories. 
 

i. Regulation 8(2) requirement of entry from another EEA State 
 
The main problem arises from the requirement in Regulation 8(2) that the relative must enter the UK 
from another EEA State. This condition is not explicitly found in Article 3(2), which simply requires 
dependency “in the country from which they have come”. 
 
This requirement has almost certainly entered the UK legislation due to an interpretation of the Akrich 
ruling9 that 
 

“[i]n order to be able to benefit...from the rights provided for in Article 10 of Regulation 
(EEC) No 1612/68 of the Council of 15 October 1968 on freedom of movement for 
workers within the Community, a national of a non-Member State married to a citizen of 
the Union must be lawfully resident in a Member State when he moves to another 
Member State to which the citizen of the Union is migrating or has migrated”. 

 
                                                 
9  Case C-109/01 Akrich [2003] ECR I-9607. 
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The ECJ returned to this issue in Jia10 in an attempt to clarify the meaning of this ruling. In 
considering whether Mrs Jia, who was lawfully resident in Sweden having entered from China, was 
entitled to claim for residency on the basis of her relation to and dependency on an EEA national 
exercising his free movement rights, the ECJ held that  
 

“Community law does not require Member States to make the grant of a residence permit 
to nationals of a non-Member State, who are members of the family of a Community 
national who has exercised his or her right of free movement, subject to the condition that 
those family members have previously been residing lawfully in another Member State”. 

 
This still apparently left a degree of doubt about the issue of requiring prior residence in another 
Member State, at least as far as both the UK and Ireland were concerned. 
 
Accordingly, in July 2008, in the context of Irish legislation which is similar to the UK rules, the ECJ 
has decisively clarified the situation, explicitly ‘reconsidering’ its conclusion in Akrich. In the Metock 
case,11 the ECJ considered the case of the third country national spouses of EU citizens who had 
migrated to Ireland, taking advantage of their EU free movement rights. The spouses in question had 
all met and married their partners in Ireland, and many of them had previously sought asylum in 
Ireland, but had their applications rejected. As such they were dependent upon their rights as family 
members under EC law in order to establish a claim to lawful residence in Ireland. As the third 
country nationals had not previously lawfully resided in another Member State, as required by the Irish 
legislation, they all had their claims to residence cards rejected, and one of the parties to the case was 
deported to Nigeria before the cases were heard. In concluding that the requirement of prior residence 
in another Member State, involving the assertion of national competence to regulate the issue of 
family reunification in relation to EU citizens, is incompatible with Community law, the ECJ went 
back to basics in order to demonstrate the centrality of family reunification to the question of free 
movement and accordingly to the single market as a whole. The Court made it clear that it was 
irrelevant under the Directive whether the third country national had arrived in the territory of the host 
Member State before or after the EU citizen spouse. The ECJ’s judgment contains many references to 
the importance of family life and dignity, and respect for private and family life under Article 8 
ECHR. 
 
It is now clear, in the light of the Metock judgment, if it were not before, that the UK interpretation 
and application of Community law is manifestly incorrect and the UK rules are not an effective 
transposition. It is not yet entirely clear how UK courts will react to Metock, but early indications are 
positive in the sense that it has already been followed by the Asylum and Immigration Tribunal in HB 
(Algeria) v SSHD12 in relation to a case involving the right to reside of a person who entered the UK 
illegally, whose status had remained illegal under immigration legislation, but who subsequently 
married a national of another Member State exercising free movement rights (i.e. precisely the same 
constellation of issues as Metock itself). The implications of Metock for other UK practices such as out 
of country applications have yet to be explored. The current case law gives rise to considerable 
concern, as the matter has been raised several times before the UK Asylum and Immigration Tribunal, 
before reaching the Court of Appeal in 2008 in the case KG (Sri Lanka) and AK (Sri Lanka) v. 
Secretary of State for the Home Department.13 These cases in large measure support the UK 
Government interpretation of the requirements of EU law. As the ECJ regarded the Metock case as 
of sufficient importance and urgency that it dealt with the matter through an accelerated procedure 
resulting in its handing down the judgment within five months of the arrival of the reference from the 

                                                 
10  Case C-1/05 Jia v. Migrationsverket [2007] ECR I-1. 
11   Case C-127/08 Metock et al v. Minister for Justice, Equality and Law Reform, judgment of 25 July 

2008. 
12  [2008] UKAIT 00069 
13  [2008] EWCA Civ 13. For a review of the earlier case law see R. McKee, ‘Regulating the directive? 

The AIR’s interpretation of the family members provisions of the EEA Regulations’, [2007] Journal of 
Immigration and Asylum Law 334.  
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Irish courts, it is clear that UK case law should also be urgently reconsidered. A summary of the main 
cases is given here. 
 
AP and FP (India)14 
 
The appellants AP and FP were the Indian daughters-in-law of a Portuguese national living in the UK. 
They applied for entry to the UK from India on the basis of their dependency upon their Portuguese 
father-in-law. 
 
The appellants recognised that they did not fall under the Regulation 8 definition of “extended family 
members” by virtue of the fact they did not currently reside in an EEA state with the EEA national. 
They claimed directly on the basis of a right conferred by Article 3(2) of the Directive. The AIT 
rejected this argument stating that the right conferred by Article 3(2) is a procedural right only, 
guaranteeing a procedure for application that is subject to the requirements of national legislation. The 
Directive does not confer a substantive right of residence for dependant relatives who are not direct 
descendants of the EEA national. Consequently, the AIT does not look to see whether the procedure in 
practice “facilitates” entry. 
 
AK (Sri Lanka)15 
 
The appellant AK (a Sri Lankan national) entered the UK from Sri Lanka in 2000 and was 
subsequently refused asylum. The applicant’s cousin, also a Sri Lankan national, had moved to France 
in 1993 and acquired French citizenship. The cousin then exercised his free movement rights and 
moved to the UK in 2005, since which time he has been living with the appellant. The appellant claims 
residency in the UK by virtue of his relationship to his French cousin resident in the UK. 
 
The appellant accepted that he did not fall under the definition of “extended family member” under 
Regulation 8 by virtue of the fact he has never resided in another EEA State with the sponsor. He 
claimed instead directly on the basis of a right conferred by Article 3(2) of the Directive. The AIT 
upheld its decision in FP and AP that Article 3(2) does not confer a substantive right of residence 
upon dependent family members that are not direct descendents, but rather grants a procedural right to 
“facilitation” that is dependent upon national legislation. NOTE the appellant did not challenge the 
condition in Regulation 8(2) as a transposition of Article 3(2), but rather claimed a substantive right 
independent of the UK legislation. 
 
ST and Others (India)16 
 
The appellants ST and others were Indian nationals applying for residency on basis of their 
dependence upon an EEA national relative residing in the UK. They did not fall under the Regulation 
8 definition of “extended family member” as they were not residing with the sponsor in another EEA 
State prior to entry to the UK. The appellants did not wish to contest the decisions in AP and FP and 
AK to the effect that Article 3(2) confers no substantive right of residence on dependent family 
members who are not direct descendents of an EEA national. Instead, they claimed that the condition 
in Regulation 8 does not lawfully implement the Directive and so the appellants should be able to 
succeed despite their inability to show dependence when residing with the sponsor in another Member 
State. The AIT rejected this submission, stating that 
 

“provided that the provisions themselves are not contrary to any superior legal rule, they 
have effect. They are not contrary to any legal rule, because the Directive gives the 
persons in question no right other than that which they might have by national law” [para 
9]. 

                                                 
14  [2007] UKAIT 00048. 
15  [2007] UKAIT 00074. 
16  [2007] UKAIT 00078. 
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PK (Sri Lanka)17 
 
The Sri Lankan appellant PK entered UK illegally and was refused asylum. His “cousin-brother” had 
been granted asylum in France following his arrival there in 1989 and subsequently became a French 
citizen. The “cousin-brother” then exercised his free movement rights and moved to the UK in 2006, 
since which time he has resided with the appellant. The appellant claims for residence by virtue of his 
dependency upon his “cousin-brother”. Amongst the grounds that the appellant sets out in his appeal is 
that the decision in Jia “overrides” the condition imposed by Regulation 8(2). The AIT rejected this 
submission, emphasising that the decision in Jia simply stated that the Member States were not 
required by Union Law to make the grant of a residence permit subject to the condition that a person 
had been been lawfully resident in another Member State. The Tribunal emphasised that: 
 

“The decision in Jia is that Community law imposes no general requirement of the nature 
suggested. There is nothing at all in the judgement remotely equivalent to what is alleged in 
the submissions made to the High Court. Those submissions are to the effect that, so far from 
there being no rule in European law of the sort suggested, there is no rule to the contrary 
effect. Nothing could be further from the truth. No such rule is “established” in Jia...The 
judgement in Jia is clear. It does not cast any doubt on the legality of reg 8(2) of the EEA 
Regulations” [paras 9-10; emphasis added]. 

 
KG and AK (Sri Lanka) 
 
The claim by the appellants KG and AK for residency on the basis of their dependency upon EEA 
citizens exercising their right to free movement was rejected on the basis that they had entered the UK 
from Sri Lanka (and had unsuccessfully applied for asylum).  
 
The Court of Appeal acknowledged that “the country from which they had come” had been interpreted 
by Regulation 8(2) as necessarily meaning an EEA country, in light of the purpose of the Directive 
being to facilitate travel and establishment of the worker within Union territory, rather than being 
concerned with travel to the territory. 
 
Counsel for the appellants submitted that this interpretation would deprive an EEA national living 
outside the EEA for long periods of time of their right to entry and residence for themselves and their 
family members upon re-entry to the EEA. The argument was made that the rights conferred by the 
Directive were not limited to facilitating movement within the Union territory, but were also intended 
to facilitate the reunification of families; a submission that was supported by Recital 6 of the 
Directive, which says that the provisions regarding family members have been included “in order to 
maintain the unity of the family in the broadest sense”. 
 
It was also contended that the decision in Jia should be interpreted as effectively departing from the 
Akrich principle, as the ECJ had distanced itself from that decision and had rejected the Advocate 
General’s opinion (in his consideration of the judgements in MRAX,18 Commission v Spain,19 and 
Akrich) that the Akrich principle should be of general application. As a result Akrich should no longer 
be considered sound principle, and Regulation 8(2) does therefore not constitute a proper 
interpretation of Article 3(2) of the Directive. 
 
The Court of Appeal disagreed with this interpretation of Jia, stating that the question submitted to the 
ECJ asked if Community law required a more restrictive approach in domestic law, and could 
therefore only possibly have been answered in the negative. The Court of Appeal also indicated that 
Jia ought not to be interpreted as rejecting the Akrich principle, but was rather a qualification limited 

                                                 
17  [2008] UKAIT 00043. 
18  Case C-459/99 MRAX [2002] ECR I-6591. 
19  Case C-503/03 Commission v. Spain [2006] ECR I-1097. 
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to the facts of the case. If the ECJ had intended to depart from earlier principle, it would have done so 
explicitly. The Court also emphasised that Jia stated that presence in another Member State was not 
required; it was not a general proposition that such a condition was unlawful. 
 
The question of the proper interpretation of Article 3(2) in light of the Jia and Akrich cases was not 
referred to the ECJ by the Court of Appeal for preliminary ruling because the applicants appeal failed 
on other grounds (namely the absence of a provable dependency on the facts). As a result, the Court of 
Appeal’s position that Regulation 8(2) does not constitute an unlawful interpretation of Article 3(2) 
has yet to be clarified at the Union level. It is also a question which will doubtless eventually go before 
the House of Lords. 
 
In conclusion, we can see that the consensus by both the UK Asylum and Immigration Tribunal and 
the Court of Appeal seems to be that the decision in Jia does not prevent Regulation 8(2) from being a 
correct and effective transposition of Article 3(2). This remains essentially a matter that is destined for 
determination by the ECJ, until which time the effectiveness of the transposition of Article 3(2) by 
Regulation remains open to question. In the meantime, it has been quite heavily criticised by 
practitioners writing for the Journal of Immigration, Asylum and Nationality Law.20 
 

ii. Regulation 8(2) interpretation of “dependant” 
 
The meaning of a “dependant”, which applies both to Regulation 8 and to the transposition of Article 
2(2) by Regulation 7, is not defined in the UK legislation. The practice however appears to be in 
conformity with Union law, as the AIT has followed the Jia formulation of dependency based on 
need: In AP and FP21 the Tribunal stated that: 
 

“In so far as dependence in the EEA Regulations is intended as an implementation of 
such a requirement in the Directive, it must mean dependence in the Jia sense: that is to 
say, dependence arising from a need for the support of the national of a Member State.” 

 
However, AP and FP also introduces the assertion that “Where a person in the United Kingdom 
receives state benefits for the needs of himself or his family here, we think it likely that it will 
generally be more difficult to establish that someone abroad is dependent upon him within the 
meaning of the Directive and the EEA Regulations”.22 This qualification on the circumstances of 
dependency is not founded in Community law and may constitute an unwarranted restriction upon the 
scope of extended family members. 
 

iii. Regulation 8(4): relative meeting immigration rules 
 
Regulation 8(4) introduces a class of relatives whose entry and residence is facilitated as extended 
family members that is not referred to in Article 3(2): those who meet the immigration rules as a 
dependant relative of the EEA national were the EEA national a person present and settled in the 
United Kingdom. This category is not directly derived from the Directive, although it is linked to the 
reference to national legislation in first sentence of Article 3(2), and its inclusion represents one part of 
the wider UK Government attempt to take back as much national control as possible over the 
immigration of family members of EEA nationals.23 In that sense, it follows directly from the narrow 
UK interpretation of Akrich and of Jia, although its purpose is doubtless to avoid discrimination in 
comparison to UK citizens or third country nationals in the UK.24 

                                                 
20  E.g. A. Hunter, ‘Family members: an analysis of the implementation of the Citizens’ Directive in UK 

law’, [2007] Journal of Immigration, Asylum and Nationality Law 191. 
21  See n.14 above at para 30. 
22  See para. 35. 
23  See H. Toner, ‘Legislative Comment: New Regulations implementing Directive 2004/38’, [2007] 

Journal of Immigration and Asylum Law 158 at 167.  
24  Toner, above n.23 at 163. 
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In addition to the problems arising from the definition of extended family members, the operation of 
the transposing scheme is problematic in that it relies upon the issuing of an EEA family permit in 
order for an “extended family member” to benefit from any rights of entry and residence as “family 
members”. Particularly problematic is the broad discretion that is conferred upon entry clearance 
officers in issuing family permits to extended family members under Regulation 12(2), which provides 
that 
 

“An entry clearance officer may issue an EEA family permit to an extended family member...if  
 
(c) in all the circumstances it appears to the entry clearance officer appropriate to issue the EEA 
family permit”. 

 
For this purpose an entry clearance officer shall undertake an “extensive examination of all the 
personal circumstances of the applicant” (Regulation 12(3)). The decision of the entry clearance 
officer exercising this discretion is, however, subject to judicial review by the Asylum and 
Immigration Tribunal: see FD (Algeria).25 
 
The right to entry and residence of extended family members therefore rests upon the very broad 
discretion to issue (or refuse) an EEA family permit and this will be discussed further under Article 5 
(right of entry) in relation to both extended family members and “direct” family members. 
 
• Other issues arising in relation to Article 3 
 
Where there are perhaps fewer problems is in relation the definition of “durable relationship”. More 
general Immigration Directorate Instructions to provide criteria against which the durability of a 
relationship is to be assessed, and these include a requirement that the parties have been living 
together in a relationship that has subsisted for two years. 
 
In TR (Sri Lanka),26 the AIT confirmed that Regulation 8(3) does not apply the condition to the 
category of “extended family member” that the person needs to have previously resided in another 
EEA country with the EEA national sponsor. This is in relation to the category of dependants who 
“strictly require the personal care of the EEA national…or…his spouse.” However, on the facts of the 
case, the AIT set the standard relating to “serious health grounds” and “strictly requires the personal 
care…” a very high level. The word “serious” requires the health grounds to be well beyond ordinary 
ill health. Personal care was defined by the AIT by reference to relevant definitions in UK law, such as 
the Regulation of Care (Scotland) Act 2001, where personal care is defined in section 2 as follows: 
 

‘Personal care means care which relates to the day to day physical tasks and needs of the person 
cared for (as for example, but without prejudice to that generality, to eating and washing) and to 
mental processes related to those tasks and needs (as for example, but without prejudice to that 
generality, to remembering to eat and wash).’ 

 
The AIT also interpreted the word “strictly” as a restrictive condition meaning that cases under 
Regulation 8(3) must be restrictively construed. Thus personal care must be required on a day to day 
basis (although the Tribunal accepted that if occasionally it were provided by other persons or 
members of the family in the absence of the EEA national or spouse, this was acceptable). 
 

2.2 Rights of exit and entry (Articles 4-5) 
 
Right of exit (Article 4) 

                                                 
25  [2007] UKAIT 00049. 
26  [2008] UKAIT 00004. 
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Article 4 provides a general right for Union citizens and family members, provided they have the 
required identity card or passport. Member States are also required to issue to their own nationals, and 
renew, an identity card or passport. 
 
The Transposition Note asserts that no legislative implementation is required of the whole of Article 4, 
given the general situation under UK law with regard to passports. Persons seeking to leave the UK 
who hold a valid ID card or passport do not require an exit visa under UK law. Immigration and 
border control legislation does not impose any conditions (or, conversely, rights) to exit the UK, as 
this remains an issue of Crown (or executive) prerogative. In practice, a valid ID card or passport must 
usually be produced upon exiting the UK. This is a case of pre-established harmony that is the fact that 
the provision did not need transposition because it was already in place in the national legislation 
before the adoption of the Directive.27 
 
Anyone who is a British citizen is entitled to apply for a UK passport (www.ips.gov.uk). The issuing 
of British passports and their conditions are a matter of royal prerogative; there is no legal right to a 
passport. UK passports are valid throughout Europe and remain valid for 10 years after the date of 
issue (www.ips.gov.uk). There is no legislative basis regulating the validity of passports; once again it 
is a matter of Crown prerogative. In practise the UK recognises passports issued by all other Member 
States, and the British passport enables travel through all Member State countries. 
 
Right of entry (Article 5) 
 
Article 5 provides a general right of entry for Union citizens and family members. 
 
Regulation 11(1) grants the right of entry to EEA nationals. However the situation is more complex 
when for family members who are non-EEA nationals.  
 
The transposing legislation is to be found in Regulation 11(2) which grants the right of entry to family 
members who are non-EEA nationals upon production of a passport and valid EEA family permit, 
residence card or registration certificate: 

 
(2) A person who is not an EEA national must be admitted to the United Kingdom if he is a family 
member of an EEA national, a family member who has retained the right of residence or a person 
with a permanent right of residence under regulation 15 and produces on arrival –  

(a) a valid passport; and 
(b) an EEA family permit, a residence card or a permanent residence card 

 
Contrary to the Directive, this imposes a general requirement to have an additional document on all 
non-EEA family members, regardless of whether they are visa nationals or not, namely either a 
residence card, a permanent residence card or an EEA family permit – the latter being a document 
the basis of which depends entirely upon the UK Regulations, not the Directive. 
 
Family permits (which are a form of entry clearance under UK immigration law) are of particular 
necessity for extended family members, whose classification as family members (and access to the 
rights attached to this status) is dependent upon their being issued with a permit (see Regulation 7(3)). 
However, obtaining family permits from outside the EU can also pose difficulties for EU citizens and 
their non-EEA family members when they are applying from outside the EU. Regulation 12 addresses 
the issuing of EEA family permits: 

 
                                                 
27 The term pre-established harmony indicates that the obligation of transposition considered originally as absolute was 
softened as transposition would not be considered necessary when national law is already in harmony with the requirements 
of the Directive (Case 102/79, Commission v. Belgium, [1979] ECR 1473). 
 
 

http://www.ips.gov.uk/
http://www.ips.gov.uk/


 

Milieu Ltd & 
Europa Institute  

Conformity Study Directive 2004/38/EC for United Kingdom, 2008   27/55 

 

12.—(1) An entry clearance officer must issue an EEA family permit to a person who applies for 
one if the person is a family member of an EEA national and— 

(a) the EEA national— 
(i) is residing in the UK in accordance with these Regulations; or 
(ii) will be travelling to the United Kingdom within six months of the date of the 
application and will be an EEA national residing in the United Kingdom in accordance 
with these Regulations on arrival in the United Kingdom; and 

(b) the family member will be accompanying the EEA national to the United Kingdom or joining 
him there and— 

(i) is lawfully resident in an EEA State; or 
(ii) would meet the requirements in the immigration rules (other than those relating to 
entry clearance) for leave to enter the United Kingdom as the family member of the 
EEA national or, in the case of direct descendants or dependent direct relatives in the 
ascending line of his spouse or his civil partner, as the family member of his spouse or 
his civil partner, were the EEA national or the spouse or civil partner a person present 
and settled in the United Kingdom. 

(2) An entry clearance officer may issue an EEA family permit to an extended family member of 
an EEA national who applies for one if— 

(a) the relevant EEA national satisfies the condition in paragraph (1)(a); 
(b) the extended family member wishes to accompany the relevant EEA national to the United 
Kingdom or to join him there; and 
(c) in all the circumstances, it appears to the entry clearance officer appropriate to issue the EEA 
family permit. 

 
There are numerous problems with this text, read in combination with Regulation 11 and other 
relevant texts: 
 

a. Applications for EEA Family Permit from outside the EEA subject to UK Immigration 
Rules 

 
This scheme introduces a distinction between those non-EEA family members applying for permits 
from within the EU, and those applying from without. The latter are subject to UK immigration rules 
(see 12(b)(ii)). The distinction between these two groups is not found in Article 5(2), and stems from 
the UK interpretation of Jia as evidenced in Regulation 8(2). The application of UK Immigration 
Rules to non-EEA family members applying for a family permit from outside the EEA constitutes an 
unwarranted restriction upon their right of entry to the UK. 
 
The Rules contains restrictions in relation to the amounts of money needed to be able to live in the UK 
which must be sufficient to support the parties and any dependents without recourse to public funds 
(e.g., para. 281) or (in relation to dependent relatives such as parents and grandparents) provisions 
determining what counts as dependency and requiring that there should be no relatives in the state 
from which they come who can provide financial support (para. 317). These do not have any 
foundation in the Directive, so far as the UK is seeking to re-apply national immigration law to third 
country nationals because of its particular interpretation of a line of ECJ case law (Akrich and Jia). 
 
The problems are well illustrated by CO (Nigeria).28 The applicant was a Nigerian boy whose father 
was a Polish national working in the UK. He was refused a family permit, when he applied in Lagos, 
because he satisfied neither the part of Regulation 12. He had not previously been resident with his 
father in a Member State and he was unable to satisfy the relevant parts of the UK immigration rules 
to persuade the Entry Clearance Officer in Lagos to exercise a discretion in his favour. The AIT went 
so far as to state that – at least as regards non-EEA family members covered by Article 2(2) and thus 
by Article 5(1) – Regulation 12 is a creation of the UK legislation, and thus “to some extent” optional 
for EEA nationals who derive a right to join their EU national family members by virtue of the 
Directive. The point about the appellant was that had he presented himself at the UK border 
(somewhat unlikely in the era of carrier liability unless he had left Nigeria with the necessary 

                                                 
28  [2007] UKAIT 70. See also KA (Sudan) [2008] UKAIT 00052. 
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documentation, and that was precisely what was being denied to him) and proved to the satisfaction of 
the border officials that he was who he said he was (and he would have to be given time pursuant to 
Article 5(4) of the Directive and Regulation 11(4) to produce the necessary supporting 
documentation), he would have to be admitted to the UK. However, while the AIT seems prepared to 
accept that the Regulation is a creation of UK law, it does not seem to accept the argument that it 
should state unequivocally that such a provision is not compatible with EU law, an argument which 
flows from the proposition that its very presence in the 2006 Regulations frustrates the exercise of 
rights derived from the Treaty and from the Directive. 
 
The Metock case will require the reconsideration of this line of case law and the insistence of EEA 
Family Permits. 
 

b. Applications require extensive information and supporting documents 
 
The Application Form for the EEA family permit requires extensive information from the applicant, 
including details of travel history and previous applications. The same application form is used for 
both family members (who have a right to be issued with a Family Permit under the Regulations, if 
they meet the criteria set out there), and extended family members, who are subject to the discretion of 
the entry clearance officer. This information required seems to be justified by the UK on the basis of 
Regulation 12, which allows for examination of “all the circumstances”, but in respect of which 
doubts exist. However, even if this provision is sufficient to justify the amount of information required 
in the application of extended family members, this is not the case for family members. The form 
advises applicants to complete all questions as indicated”, but since the form lacks further 
”indication”, this implies that all sections must be completed by all applicants. 
 
Key questions to be answered: 
 
Details about those for whom the EEA Family Permit is requested 
Details about where they are now 
Travel history 
Whether they have ever been refused a visa 
Whether they have previously had a UK visa 
Whether they have ever been refused entry on arrival in the UK 
Whether they have ever been deported from or removed from the UK 
Whether they have made an application to remain in the UK in the last ten years 
Whether they have a UK national insurance number 
Criminal convictions, including traffic offences in any country 
Whether any criminal processes are pending in any country 
Involvement in war crimes and genocide 
Involvement in or support for terrorist activities 
Whether they have expressed views that justify or glorify terrorist violence or that may encourage 
others to terrorist acts or other serious criminal acts 
Whether they have engaged in any other activities that might indicate that they may not be considered 
a person of good character 
For spouses, civil partners and unmarried partners, when and where first met EEA national, when 
relationship began, how often meet 
When they last saw the EEA national 
Whether have children with the EEA national 
Whether have lived with the EEA national 
Details of the employment, self employment or self-sufficiency of the EEA national, including income 
Previous relationship details for the EEA national 
Details of the EEA national’s children, and his/her support obligations 
Similar questions for those relatives who are not children or partners/spouses 
Details of where they will live and what the nature of the property is (how many rooms, etc) 
Details of employment or self employment 
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All these questions have to be backed up with evidentiary documents  
 
 
 

c. Broad discretion to issue for extended family members 
 
The broad discretion given to entry clearance officers in issuing family permits to extended family 
members is in danger of frustrating the rights of dependent family members who are not direct 
descendents, as set out in Article 3(2) of the Directive. However, this discretion is justified in the UK 
by the interpretation of Article 3(2) (shared by the AIT, it would appear) as conferring procedural 
rather than substantive rights on this class of family members. The AIT has held that Article 3(2) 
“facilitation” requires only that an application procedure for the right of entry is in place (see AP and 
FP) rather than a substantive entitlement to entry. If this interpretation is correct, then the broad 
discretion to issue family permits to extended family members may not constitute an unwarranted 
restriction on rights under the Directive. The main difficulty may therefore lie with the question 
whether the application process is overburdensome.  
 
Also, if the discretion clause is being used systematically to refuse entry on the grounds that a person 
has been previously expelled from the UK, then the Regulations’ failure to deal with this matter 
through a transposition of Article 15(3) is problematic. 
 

d. Period of wait 
 
There is no specified deadline for the return of family permits and documentation within the guidance 
notes. However, both the Regulations and Directive require that the permit shall be issued “as soon as 
possible”. The AIRE Centre has reported problems with the length of wait experienced by applicants, 
and the evidence of administrative errors in the processing which indicate a lack of attention to detail. 
 

e. Distinction between visa and non-visa nationals 
 
The UK Regulations do not make any formal distinctions between visa nationals and non-visa 
nationals, in apparent contradiction to Article 5 of the Directive. However, the UK Border Agency 
website advises that non - EEA family members must get an EEA family permit before they travel to 
the UK if they are visa nationals, and that non – EEA family members who are not visa nationals do 
not need an EEA family permit to travel to the UK if their visit will last for less than six months.29 
 
The clear advantage of having an EEA family permit for non-EEA nationals is that in the event of 
repeated entry and exit from the UK it is a useful document to have.  
 
This guidance does not stipulate that no visa is required if the non-EEA Family Member holds a valid 
residence card, which is explicitly provided for in the Directive.  
 

2.3 Right of residence 
 

2.3.1 Right of residence for up to three months (Article 6) 
 
Article 6 grants an initial right of residence for up to three months without any conditions except 
holding a valid identity card or passport. 
 

                                                 
29  UK Border Agency website: 

http://www.ukvisas.gov.uk/en/howtoapply/infs/inf18eeaswissnationals#Q14 
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The UK rules effectively transpose the Directive’s provisions on the right of residence for up to three 
months. 
 
In EA (Bulgaria),30 which concerned a Bulgarian citizen who had been in the UK under the ordinary 
immigration rules prior to Bulgarian accession, the AIT held that the citizen’s right to be admitted for 
a period of three months under the Citizens’ Rights Directive does not entitle the EU citizen of a state 
such as Bulgaria (where nationals are subject to a transitional provisions regime) simply to add the 
three months to the end of the twelve months entry clearance under UK law which he had been given. 
It would appear that by default, the three months were the first three months that the applicant was in 
the UK after Bulgarian accession, and these had already expired by the expiry of the period during 
which the applicant was also covered by his entry clearance under UK immigration legislation. It also 
meant that the applicant was not able to bring himself within the protective scope of the Accession 
Regulations applying to Bulgarian and Romanian nationals in the UK after accession, which allows 
them to cease being accession state nationals subject to worker authorisation after a period of 12 
months work and residence under the Regulations. The decision seems somewhat harsh on the facts 
and perhaps outwith the spirit of the Directive. 
 

2.3.2 Right of residence for more than three months (Article 7-13) 
 
(a) General conditions under Article 7 
 
The UK rules effectively transpose the Directive’s provisions on the right of residence for more than 
three months by using the concept of a “qualified person” as defined in Regulation 6. Being a 
qualified person gives a right of residence, for so long as a person remains a qualified person. The UK 
includes certain jobseekers, who have entered the UK to seek work and have genuine chances of being 
engaged in this category as “qualified persons”, whereas the Directive protects the right of residence 
of jobseekers in a more indirect way under Article 14(4)(b). I think is more related to the cumbersome 
way the Directive has addressed job-seekers. The idea is that job seekers have the right to reside for up 
to 6 months (and not only for 3 months) based on Antonissen. 
 
• The concept of sufficient resources 
 
As regards the condition of “sufficient resources” in Article 7(2), UK has made use of the option 
under Article 8(4) of the Directive regarding indicative amounts in Regulation 4(4), but there has been 
no attempt in the Regulations to transpose the further elaborations of the issue of what constitutes an 
unreasonable burden contained in Recital 16 of the Directive. Difficulties here are more likely to arise 
in the implementation. Historically, the immigration authorities have not pursued investigations of the 
level of sickness insurance particularly actively, but this may be changing. 
 
The AIT case of ER and others (Ireland)31 highlights some potential difficulties in the interpretation of 
the concept of “self-sufficiency”, in the context of the Court of Justice’s judgments in cases such as 
Chen32 and Baumbast.33 One of the applicants, a woman from the Philippines, had come to the UK 
with a work permit and worked in a care home in Northern Ireland. The other applicants were her 
husband, who had also worked at the same care home, her daughter, who had Philippino nationality, 
and her son, who was born in Northern Ireland and thus acquired Irish nationality under the ius soli 
provisions of the Irish Constitution then in force. The parents were refused a work permit extension, 
and while they carried on working at the same care home, they did so unlawfully. None the less, the 
family was self-sufficient. In due course, the family applied for leave to remain, specifically on the 
basis that the son, an EU citizen resident in a Member State other than the one of which he was a 
national, was covered by self-sufficiency provisions of the Directive. If the child could establish 

                                                 
30  [2008] UKAIT 00017. 
31  [2006] UKAIT 00096. See also GM and AM (France) [2006] UKAIT 00059. 
32  Case C-200/02 Zhu and Chen v. Secretary of State for the Home Department [2004] ECR I-9925 
33  See below at n.40. 
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residency under the EC Treaty as a self-sufficient person, as did baby Chen in that case, the parents 
would also be given a right to reside, as carers of an EU citizen. The distinction between this case and 
Chen is that in the latter case the self-sufficiency derived from income from parents’ Chinese business. 
In this case, the self-sufficiency derived from unlawful employment without a work permit. The 
applicants in this case fell within the scope of provisions of the Immigration Rules prohibiting not only 
recourse to public funds for support, but also employment in the UK unless the person had permission 
to do so.34  
 
The AIT saw no difficulty in applying the ordinary UK Immigration Rules (see table of concordances 
at Article 7 on self-sufficiency for the lengthy text) and reaching the conclusion that self-sufficiency 
under the Directive and the UK Regulations could not be established by means of unlawful 
employment. Notably there was no attempt to develop arguments based on the right to family life as 
protected under EU law and as recognised in Chen in the AIT’s judgment, and it confirmed earlier 
case law on the 1990 Directive and the relevant UK Regulations of 2000 which appear very much to 
restrict the scope of the judgment in Chen, and may not reflect fully the spirit of the ECJ’s judgment. 
Clearly there is also a link her with the right of the family members to work under Article 23 of the 
Directive. This approach has also been confirmed by the Court of Appeal in W(China) and X(China) 
v. Secretary of State for the Home Department.35 
 
• Retention of the status of worker 
 
Article 7(3) generally ensures that persons who are no longer workers or self-employed retain such a 
status provided they met the conditions list in the Directive. Article 7(3) is transposed in Regulation 6 
of the Immigration (EEA) Act 2006.  However, there are difficulties with the transposing legislation as 
regards Article 7(3)(c). Article 7(3)(c) grants the retention of the status of workers to those persons in 
duly recorded involuntary unemployment after completing a fixed-term employment contract of less 
than a year or after having become involuntarily unemployed during the first twelve months and has 
registered as a job seeker with the relevant employment office. In this case, the status of worker is 
retained for no less than six months.  
 
Regulation 6(2)(c) does not specifically cover the case of a person who has been in a fixed term 
employment contract of less than a year or who has become unemployed during the first year, and thus 
for that reason is not an effective transposition. For the rest, it could be said that the UK legislation is 
at least as generous as the Directive, for, it should be noted that the conditions (i)-(iii) in Regulation 
6(2)(c) are alternatives not cumulatives, so it is always open to a person to show, even after six 
months, or even without being employed for twelve months, that he has ‘a genuine chance of being 
engaged’, thus reflecting the case law of the Court of Justice in this respect. 
 
(b) Administrative formalities for Union citizens (Article 8) 
 
The UK chose not to make registration certificates compulsory, but rather implemented an optional 
application system for registration certificates. Any problems will occur in practice here, rather than 
with the transposing legislation. 
 
The application form (EEA1) requires information regarding employment, salary, plus extensive 
supporting documentation (see pg 13 of the form). It also includes extensive personal history section, 
including both criminal and civil convictions. The registration certificate form can be found at this 
website: http://www.ukba.homeoffice.gov.uk/sitecontent/applicationforms/eea/eea1.pdf. 
 
This level of information appears to be more burdensome than can be justified by the Directive. This is 
less problematic than the corresponding criticism of family permits and residence cards (see Articles 5 

                                                 
34  Paragraphs 257C and 257D of the Immigration Rules: see 

http://www.ukba.homeoffice.gov.uk/policyandlaw/immigrationlaw/immigrationrules/part7/.  
35  [2006] EWCA Civ 1494. 

http://www.bia.homeoffice.gov.uk/sitecontent/applicationforms/eea/eea1.pdf
http://www.ukba.homeoffice.gov.uk/policyandlaw/immigrationlaw/immigrationrules/part7/
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and 10), as the registration certificate is optional. However, the registration certificate is an alternative 
proof of right of entry and residence, and this over-burdensome application procedure has the potential 
to limit access to these rights. In NB and JN (France),36 the AIT held that just because Regulation 
16(2) states that confirmation of the worker’s engagement from his employer or a certificate of 
employment is “sufficient proof” that someone is a qualified person (thus defining the maximum that 
can be required), this does not mean that proof cannot be given by other appropriate means of 
evidence. 
 
It should be noted that workers (and only workers) who are nationals of Bulgaria, the Czech Republic, 
Estonia, Hungary, Latvia, Lithuania, Poland, Romania, Slovakia or Slovenia are not eligible to apply 
for a registration certificate until they have completed 12 months continuous employment in the 
United Kingdom (see http://www.ukba.homeoffice.gov.uk/eucitizens/applyingundereuropeanlaw/). 
The reason that the UK applies this rule is because of the restrictions on accessing benefits they have 
placed on this group of so-called A8 and A2 nationals. A registration certificate is proof of a right to 
reside in the UK, which is necessary to access the relevant benefits. It is not compulsory for these 
groups to apply for a Registration Certificate when they become entitled to. There does not appear to 
be any basis in the Directive or the relevant transitional provisions for refusing Registration 
Certificates to some A8 and A2 nationals. 
 
Regarding the registration certificates for family members who are EEA nationals, there is no need 
for a transposition of Article 8(5)(c) [which covers the registration certificate of the Union citizen 
whom they are accompanying or joining] as the registration certificate is not required by the EEA 
national who is a qualified person. However, the UK does not have a separate application form for 
registration certificates for family members and Form EEA1 may give the impression that the EEA 
national must apply on behalf of the family member rather than the family member applying on their 
own account. 
 
There are substantial difficulties with the transposition of Article 8(5)(e) and (f) in relation to the 
issuing of registration certificates to extended family members covered by Article 3(2)(a) and (b), who 
are EEA nationals, because of a discretion given to the Secretary of State which is not permitted under 
the Directive. 
 
The UK has no provision that guarantees a registration certificate to be issued upon production of 
certification from another Member State, or upon proof of a durable relationship. Instead, this class of 
people (“extended family members” under the Regulations) will have to be assessed within the UK, 
and issue of a registration certificate to them will be at the discretion of the Secretary of State. Whilst 
this does not directly conflict with the Directive, as the UK registration certificate scheme is optional, 
it is problematic for extended family members for whom the Registration certificate is an alternative 
method of entry and proof of entitlement to residence. However, this is unlikely to prove problematic 
for family members who are nationals of a Member State. 
 
There is evidence that there are significant delays in the processing of all applications, whether under 
this Article or in relation to residence cards, permanent residence applications, and family member 
residence stamps, all of which are covered below. The information on the UK Border Agency website 
in June 2008 indicated that only applications submitted prior to the dates below were being considered 
at that time: 
 

• Registration certificate applications: February 2008 
• Residence card: January 2008  
• Permanent residence (EEA nationals): January 2008 
• Permanent residence (non-EEA nationals): January 2008 
• Family member residence stamp: January 2008 

 
                                                 
36  2007] UKAIT 00039. 

http://www.ukba.homeoffice.gov.uk/eucitizens/applyingundereuropeanlaw/
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This information had not been changed by August 2008, which seems worrying. 
 
(c) Family members who are not nationals of a Member State (Articles 9-11) 
 

• Administrative formalities (Article 9) 
 

Article 9 provides for the issuing of residence cards to the family members of EU citizens. There are 
no requirements for non-EEA nationals family members to register with the police, or to apply for a 
residence card. Unlike the Directive, there is no reference to the length of stay in the Regulations. 
 
What is noticeable about the UK Regulations is that while the Directive appears to require residence 
cards to be issued, the UK measures only focus on the duty of the Secretary of State to issue residence 
cards, and not on a duty on the EEA national or family member to apply for one. The scheme of the 
Directive, which essentially assumes the obligation to have a residence card, is thus not the same as 
the traditional approach in the UK to such matters, and leads to dissonances which have not – in the 
past – resulted in major issues about the UK’s compliance with free movement law. 
 
Not all non EEA family members immediately qualify for a residence card. Family members who are 
not themselves nationals of an EEA country and who are in the United Kingdom with a national of 
Bulgaria, the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Romania, Slovakia or 
Slovenia are not eligible to apply for a residence card until the national of those countries has been 
employed continuously in the United Kingdom for 12 months. Until the 12 months is completed, a 
family member who is not an EEA national can apply for a family member residence stamp in his/her 
passport to confirm his/her right of residence. This is covered by transitional provisions outwith the 
scope of Directive 2004/38.  
 
The form provided by the immigration authorities (EEA2) is confusing. It is not immediately 
obvious who the applicant should be (i.e., EU citizen or family member), as there is a separate section 
for the EU citizen “sponsor”. Sections 4 and 5 require information about the employment or self-
employment of either the EEA family member, or in the alternative the employment or self-
employment of the non-EEA national if the latter is supporting the former. This does not seem to be 
permitted by the Directive, but can be justified by reference to the requirements in Article 8(3)  in 
relation to sufficient resources, since the scheme of the Directive supposes that the requirement for a 
registration certificate is compulsory. However, in the UK a residence card may be applied for without 
the EEA national applying previously or simultaneously for a registration certificate. 
 

• Issue of residence cards (Article 10) 
 
The scheme for the issue of residence cards appears to be broadly in conformity with the Directive, 
except that under Regulation 17(4) the Secretary of State appears to have been given more discretion 
in relation to the issuing of residence cards to extended family members than is mandated by the 
Directive. 
 
This has been discussed by the AIT in the case of FD (Algeria).37 It was not known when the 
appellant, a citizen of Algeria, had entered the UKI. In 2001 he was issued with a residence document 
valid until 2008 as the spouse of a Portuguese national. That marriage broke down (prior, of course, to 
the expiry of the period set aside for the implementation of the Directive, with its more generous 
provision on the retention of the right of residence in the event of breakdown of a marriage (Article 
13), and he subsequently sought to remain in the UK on the basis of a relationship with a French 
national with whom he had been living since July 2004. That placed him within the category of 
extended family members under Regulation 8. The Secretary of State exercised his discretion of refuse 
the issue of residence card and thus the right to remain. While the AIT argued – in line with other 
cases on EEA family permits – that Article 3(2) gives no substantive right of residency in the UK, and 
                                                 
37 See n.25 above. 
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therefore it is UK immigration law which applies to him. Regulation 17(4) therefore applied to him. 
Despite some doubts as to the matter stemming from the restrictions placed upon appeal rights 
generally under UK immigration law, and in particular challenges to discretionary powers, the AIT 
concluded that the appellant has the right to be subject to the proper exercise of a discretion as 
required by the national legislation, and the right to a justification of any refusal. Finally, the appellant 
is entitled to have his appeal allowed if the AIT considers that a discretion exercised in making a 
decision should have been exercised differently. On the facts, FD failed in his appeal. He would have 
to leave the UK and apply for entry clearance from abroad.  
 
As indicated above, there appear to be significant delays in the issue of residence cards. Rollason 
explains as follows:38 
 

“There is clear evidence that non-visa national family members experience delays when 
re-entering during this period, even where they travel with their Certificate of Application 
and other proof of their rights. For visa nationals, the position is altogether more bleak – 
they must either seek to have their applications expedited or travel to their home country 
to obtain a fresh EEA family permit. However, there is no clear mechanism for requesting 
priority which is publicised to applicants.” 

 
Practitioners have also observed other difficulties in practice with applying for residence certificates 
and other documents, stemming from the availability of Public Enquiry Offices (PEO) where EEA 
nationals can make applications in person for same day processing of their applications. Non-EEA 
nationals cannot apply under the EEA Regulations, even though non-EEA spouses can apply in person 
via the PEO. Moreover, unlike non-EEA nationals applying in respect of non-EEA matters under the 
Immigration Rules more generally, EEA nationals must apply in person and cannot use a legal 
representative. Thus if they want to take advantage of the ‘premium’ same day service, they must take 
time off work to do so. 
 

• Validity of residence cards (Article 11) 
 

Article 11(2) refers to the validity of a residence card which, in line with the Directive, must be issued 
to all non EEA nationals residing in the UK for more than three months. There are no measures in the 
UK regulations specifying the need for continuity of residence specifically for the purposes of the 
validity of the residence card, which may cast doubt upon the effectiveness of the transposition. 
However, it is worth pointing out that the residency card is for evidentiary purposes only: no 
substantive right of residence attaches to the validity of a residence card but rather the card gains its 
validity from the continued right of residence. 
 
(d) Retention of the right of residence by family members in the event of death, departure, divorces, 

annulment or termination of partnership 
 

• Retention of the right of residence in the event of death or departure of the Union 
citizen (Article 12) 

 
Article 12 provides that family member retain the right to reside where the Union citizen dies or leaves 
the Member State.  
 
The major problem with the transposition of this Article is that it lacks totally the clarity of the 
scheme established by the Directive. While Regulation 14(3) provides that 
 

‘A family member who has retained the right of residence is entitled to reside in the United 
Kingdom for so long as he remains a family member who has retained the right of residence’, 

                                                 
38  See also N. Rollason, ‘The entry and residence of EEA nationals in United Kingdom’, [2007] Journal of 

Immigration, Asylum and Nationality Law 186 at 190. 
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in practice, its application is dependant upon the totally opaque definitional Regulation 10, 
concerning the category of ‘family members who have retained the right of residence’.  
 
In full, this provides: 
 
10(1) In these Regulations, “family member who has retained the right of residence” means, subject to paragraph 
(8), a person who satisfies the conditions in paragraph (2), (3), (4) or (5). 
(2) A person satisfies the conditions in this paragraph if— 

(a) he was a family member of a qualified person when the qualified person died; 
(b) he resided in the United Kingdom in accordance with these Regulations for at least the year 
immediately before the death of the qualified person; and 
(c) he satisfies the condition in paragraph (6). 

(3) A person satisfies the conditions in this paragraph if— 
(a) he is the direct descendant of— 

(i) a qualified person who has died; 
(ii) a person who ceased to be a qualified person on ceasing to reside in the United Kingdom; 
or 
(iii) the person who was the spouse or civil partner of the qualified person mentioned in sub-
paragraph (i) when he died or is the spouse or civil partner of the person mentioned in sub-
paragraph (ii); and 

(b) he was attending an educational course in the United Kingdom immediately before the qualified 
person died or ceased to be a qualified person and continues to attend such a course. 

(4) A person satisfies the conditions in this paragraph if the person is the parent with actual custody of a child 
who satisfies the condition in paragraph (3). 
(5) A person satisfies the conditions in this paragraph if— 

(a) he ceased to be a family member of a qualified person on the termination of the marriage or civil 
partnership of the qualified person; 
(b) he was residing in the United Kingdom in accordance with these Regulations at the date of the 
termination; 
(c) he satisfies the condition in paragraph (6); and 
(d) either— 

(i) prior to the initiation of the proceedings for the termination of the marriage or the civil 
partnership the marriage or civil partnership had lasted for at least three years and the parties to 
the marriage or civil partnership had resided in the United Kingdom for at least one year during 
its duration; 
(ii) the former spouse or civil partner of the qualified person has custody of a child of the 
qualified person; 
(iii) the former spouse or civil partner of the qualified person has the right of access to a child 
of the qualified person under the age of 18 and a court has ordered that such access must take 
place in the United Kingdom; or 
(iv) the continued right of residence in the United Kingdom of the person is warranted by 
particularly difficult circumstances, such as he or another family member having been a victim 
of domestic violence while the marriage or civil partnership was subsisting. 

(6) The condition in this paragraph is that the person— 
(a) is not an EEA national but would, if he were an EEA national, be a worker, a selfemployed person 
or a self-sufficient person under regulation 6; or 
(b) is the family member of a person who falls within paragraph (a). 

(7) In this regulation, “educational course” means a course within the scope of Article 12 of Council Regulation 
(EEC) No. 1612/68 on freedom of movement for workers. 
(8) A person with a permanent right of residence under regulation 15 shall not become a family member who has 
retained the right of residence on the death or departure from the United Kingdom of the qualified person or the 
termination of the marriage or civil partnership, as the case may be, and a family member who has retained the 
right of residence shall cease to have that status on acquiring a permanent right of residence under regulation 15.  
 
The major difficulties with this Regulation, aside from the lack of transparency in its drafting, concern 
whether it applies the same rules to third country nationals and EU citizens (the Directive 
distinguishes between the two categories) and thus whether it incorrectly applies a qualifying period of 
one year to EU citizen family members covered by Article 12(1). There is so far no case law on this 
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question, although a recent Decision of the Social Security Commissioner39 seems to indicate that the 
UK courts will take a narrow construction of Article 12 when the time comes.  
 
The claimant in that case was a Dutch citizen who entered the UK for work in November 2004, with 
his wife and six children. He obtained work in February 2005, which he left again in August 2005 in 
order to care for his wife who was disabled and was receiving disability living allowance. He was, in 
May 2006, refused income support (a non-contributory means-tested basic benefit) on the grounds that 
he had no right to reside in the UK and failed the habitual residence test, because of the terms of the 
relevant social security regulations. His argument was that he derived a right to reside in the UK by 
virtue of those of his children who were in school in the UK, by analogy with the judgment of the 
Court of Justice in Baumbast and R v. Secretary of State for the Home Department.40 The 
Commissioner rejected the analogy with both Baumbast and R, on the grounds that the facts were 
different (e.g., longer periods of residence; self-sufficiency; breakdown of a marriage), and found 
against the claimant. This case appears to continue a trend in the UK case law of the courts and 
tribunals giving rather narrow interpretations of the consequences of some of the ECJ’s more 
expansive case law on the citizenship provisions of the EC Treaty, as these cut across the free 
movement rules elaborated in Directive 2004/38/EC. 
 
There has been a recent troubling AIT decision on the retention of the right of residence by family 
members in the event of the departure of the Union citizen, which focused on the issue that the Union 
citizen, who had left his family but had not necessarily left the UK, had ceased to be a worker, and 
thus a “qualified person” two years before he left the family. It would appear that his third country 
national spouse had primarily supported the family by working. Even so, it would appear that the 
family had resided with the Union citizen for at least one year whilst he had previously been a worker, 
and so – on that construction – could be said to fall within the scope of Article 12 of the Directive, if 
not necessarily the UK Regulations. This case may go further appeal processes, but it constitutes a 
rather troubling interpretation of the relevant EU law materials, both case law and legislation.41 
Perhaps more understandably, in another case the AIT concluded that a third country national spouse 
enrolled in an educational course could not benefit from the protection of Regulation 10(3), which 
implements Article 12(3), as this is exclusively aimed at direct descendants.42 
 
Most recently, in April 2008,43 the Court of Appeal decided to refer some questions to the Court of 
Justice on the meaning of Directive 2004/38/EC in relation to the right to reside (and conditions of 
residence) of a third country national spouse and EU national children where the EU national spouse 
had come to the UK to work, had ceased to work and left the UK (and the family), and where the 
children had commenced primary education in the UK while the EU national was a worker. In 
particular, the Court is looking for clarification as to whether the family can be required in those 
circumstances to be self-sufficient. The decision of the Court of Appeal to refer these questions is 
most welcome, but the delay before the Court of Justice gives its answers means that in the 
meantime problematic determinations may continue to be made by both the UK Border Agency and 
the AIT. 
 

• Retention of the right of residence by family members in the event of divorce, 
annulment of marriage or termination of registered partnership (Article 13) 

 
As with Article 12, the UK rules are rather opaque, but overall they appear to represent an effective 
transposition. 
 

                                                 
39  CIS/1121/2007, 21 November 2007. 
40  Case C-413/99 [2002] ECR I-7091. 
41  MJ and others (Nigeria) [2008] UKAIT 00034. 
42  LK (Kenya) [2008] UKAIT 00019. 
43  London Borough of Harrow v. Ibrahim [2008] 2 C.M.L.R. 30; [2008] EWCA Civ 386. The case does 

not yet appear on the register at the Court of Justice. 
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These rules are more generous than those applicable previously, and it is notable that in FD,44 the AIT 
made no attempt to consider whether the appellant should be treated more favourably because, had his 
marriage broken up just a little later, he would have been covered by Article 13. 
 

2.3.3 Retention of the right of residence (Article 14) and Article 15(2) 
 
Article 14 provides for the circumstances in which the person may lose the right of residence granted 
by Articles 6, 7, 12 and 13 of the Directive.  
 
(a) General aspects 
 
While the UK rules are an effective transposition of the terms of Article 14, there is some lack of 
clarity as to what is meant by ‘unreasonable burden’ (Article 14(1)). Moreover, there is no specific 
protection given in the Regulations against the systematic verification of the status of EU citizens as 
required in the last sentence of Article 14(2). 
 
It is worth noting in the context of the various references in the Directive to Member State verification 
that the AIT has held that the burden of proof is on the appellant to establish any relevant right of 
admission or residence under EU law.45 In the same case, the AIT also confirmed that the text of 
Article 14(4)(b) concerned with expulsion of jobseekers, which is taken up by the UK transposing 
legislation in Regulation 6 when it assimilates jobseekers to the category of “qualified person” 
contains three conditions which must all be satisfied: that the applicant must be someone who enters 
the UK in order to seek employment; that the applicant can provide evidence that he is seeking 
employment; and that the applicant has a genuine chance of being engaged. 
 
(b) Article 15(2)-(3) expiry of document not a ground for expulsion 
 
Article 15(2) of the Directive provides that the expiry of the ID or passport on the basis of which the 
person concerned entered the host MS and was issued with a registration certificate or residence card 
shall not constitute a ground for expulsion from the host MS. 
 
Expiry of an identity card is not one of the grounds of expulsion listed in the UK Regulations and this 
is the reasoning given in transposition note for the approach taken.  
 
However, there are some problematic elements elsewhere. For example, with regards to extended 
family members, their definition as a ‘family member’ (and consequential right of residence) under 
7(3) is dependant upon having a valid permit, certificate or card. 
 
In addition, appeal rights under Regulation 26 are conditional upon producing a valid national identity 
card or passport issued by an EEA state. 
 
There has been no transposition on Article 15(3) which forbids the imposition of a ban on entry in the 
context of an expulsion decision taken on grounds of not meeting the requirements of Article 6, 7, 12 
and 13. The transposition note states that the only grounds for exclusion and removal from the United 
Kingdom are set out in Regulation 19. The re-entry of persons removed on grounds other than 
Regulation 19(3)(b) (i.e., under Regulation 19(3)(a)) is not addressed under the Regulations. 
Regulation 24 lays out the procedure for removal but does not address the future right of re-entry. 
However, the discretion involved in the issuing of EEA family permits may allow prior expulsion to 
be a factor in refusing to grant an EEA family permit and therefore denying entry (see the extensive 
examination of personal circumstances under Regulation 12(3)). If Regulation 12(3) is being used in 
this way then the Regulation’s silence in this matter is contrary to the Directive. 
 

                                                 
44  See at nn.25and 37 above. 
45  AG and others (Germany) [2007] UKAIT 00075. 
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2.4 Right of permanent residence 
 

2.4.1 General rule for Union citizens and their family members (Article 16: eligibility) 
 
Article 16(1) and (2) of the Directive grant the right of permanent residence after legal residence for 
five years. There is no authority in the Directive for the rider contained in Regulation 15 that 
residence must be “under these Regulations”. This goes further than simply requiring “legal” 
residence, which could occur under other provisions of national law. This could work in particular to 
the disadvantage of nationals of post-2004 and post-2007 Member States (whether as workers or self-
employed persons, or as family members). Although there may be other bases in national immigration 
law for them to acquire “indefinite leave to remain”, they will have more difficulty accessing the 
super-secure status of permanent residence until five years after accession.46 It may also raise 
problems for third country national family members with prior lawful residence in the UK, e.g. as 
students. The contested UK Government interpretation of the Directive was upheld by the AIT in a 
case concerning a Hungarian national.47 In a different context, regarding a dual Irish-UK national 
wishing to obtain a permanent residence permit under the Regulations (for reasons related to the 
immigration status of her spouse), but who had been born and always lived in the UK and only derived 
Irish nationality through her mother, the Court of Appeal upheld the decision refusing a residence 
permit by reference to the requirement that residence must be “in accordance with these 
Regulations”.48  
 
However, there is more encouragement to be derived from a recent decision of the Social Security 
Commissioner, where the issue of whether a claimant from France had a right of permanent residence 
became central to the question of whether or not she was entitled to claim income support.49 While the 
wording of the Commissioner’s decision is not entirely clear, it seems to establish that for the purposes 
of determining whether a person had resided for five years in order to obtain the right of permanent 
residence, this was a question of EU law, which was to be decided primarily by reference to the issue 
of “lawful residence” as stated in the Directive, not by reference to the more limited domestic concept 
of residence in accordance with these Regulations, as stated in the Regulations. In particular, the 
Commissioner appears to reject the reluctance of the relevant government Department (here the 
Department of Work and Pensions) to take into account any residence before 2000, when the 
Regulations preceding the 2006 Regulations came into force. 
 
The final sentence of Article 16(1) [this right shall not be subject to the conditions provided for in 
Chapter III] is not explicitly transposed, although it could be said to be implicit in the Regulations. For 
example, in relation to the retention of residence rights, it is dealt with by Regulation 10(8) which 
makes it clear that persons with permanent rights of residence are not subject to the conditions in 
Regulation 10 and by the reference in Regulation 15(2) to the right of permanent residence only being 
lost by absence from the UK. 
 
Articles 16(3) and (4) have been correctly transposed.  
 

2.4.2 Acquisition of the right of permanent residence for workers/self employed 
persons and their family members (Article 17) 

 
Article 17 allows for workers/self employed person and their family members to acquire the right of 
permanent residence before completion of the five-year period of residence.  
 

                                                 
46  See the discussion in R. Scannell, ‘The right of permanent residence’, [2007] Journal of Immigration, 

Asylum and Nationality Law 201. 
47  GN (Hungary) [2007] UKAIT 00073. 
48  McCarthy v. SSHD [2008] EWCA 641. 
49  CIS 4299/2007, 23 May 2008. 
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This article is effectively transposed by the Regulations 5 and 15. Article 17(3) has been transposed, 
moreover, in a more favourable way than the Directive since Regulation 15 does not impose any 
conditions in relation to the residence of the family members (although only for EEA nationals).  
 
UK grants the right to an old age pension in any event at 65 or 60 years old (Pension Act 1995, 
Schedule 4, s 126 as amended in 2007). In addition, Article 14 British Nationality Act 19487 
abolished a previous law that women marrying non-UK nationals would lose their nationality. 
Therefore the particular provisions included in the Directive on this point need not transposition.  
 
No problems in practice appear to have emerged as yet in the application of this provision. 
 

2.4.3 Acquisition of the right of permanent residence by certain family members 
who are not nationals of a MS (Article 18) 

 
Article 18 allows family members of EU citizens who retain a right of residence under Article 12(2) or 
Article 13(2). Regulation 15 transposes this provision. There is no authority in the Directive for the 
rider in the Regulations that residence must be ‘under these Regulations’. The transposing 
legislation in this field is therefore subject to the same objections as under Article 16. There is thus far 
no case law on this matter. 
 

2.4.4 Documents certifying permanent residence for Union citizens (Article 19) 
 
Article 19 deals with the permanent residence certificate for Union citizens. The Regulations 
(Regulation 18) do effectively transpose the Directive; however, when it comes to practice (where 
applications must be made on Form EEA3), the broad approach of the Regulations only seems to be 
followed in a very loose sense. 
 
For example, in the case of students,50 the applicant must provide not only “letters from 
school/college/university” but also “evidence of funds”. For the right of permanent residence in order 
to confirm that the applicant has resided always as a qualified person, the UK Border Agency also 
requires evidence of self-sufficiency such as fund transfers for the past five years, proof of health 
insurance cover in the Member State of origin, bank statements of the last 3 months prior to the 
application and academic records for the past 5 years prior to the application. A witnessed and signed 
declaration certifying self-sufficiency seems to be acceptable.  
 
The document certifying permanent residency is to be issued “as soon as possible” under the 
Regulations which, in practice, can take up to 6 months after all additional documents have been 
received. As not all documents which are necessary are cited in the initial application form (such as 
bank statements for the past 3 months, etc.), the application process could take up to a year. The 
document certifying permanent residence is only valid for the duration of the validity of the 
identification document (ID card or passport) submitted during the application process. Once the ID 
card or passport has been renewed, the document certifying permanent residency has to be reapplied 
for. This does not seem consistent with the Directive. 
  

2.4.5 Permanent residence card for family members who are not nationals of a MS 
(Article 20) 

 
Article 20 similarly provides for the permanent residence certificate for family members who are not 
Union citizens. While the Directive refers to renewal of the permanent residence card being automatic, 
the Regulations require that after 10 years the family member needs to reapply. But as there is no 
requirement to hold a residence card the reapplication process does seem to be a formality. This was 

                                                 
50  A member of the research team who was an EU citizen residing in the UK as a (self-sufficient) student 

for more than five years made an application for permanent residence. 
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confirmed in NB and JN (right of permanent residence) France.51 The six month deadline for issuing 
the permanent residence card is set by reference to submission of the application and proof that the 
applicant has the right claimed. This is not in conformity with the Directive. Form EEA4 is available 
for applications (http://www.ukba.homeoffice.gov.uk/sitecontent/applicationforms/eea/eea4.pdf).  
 

2.4.6 Continuity of residence (Article 21) 
 

Article 21 provides that continuity of residence may be proven by any means of proof. This provision 
appears to be effectively transposed by Regulations 3(3) and 19(3). The transposition note indicates 
that the type of proof acceptable as proof of continuity of residence will be set out in guidance, but 
there is no guidance in the European Casework Instructions which are currently available on the UK 
Border Agency website. 
 
The final determination of whether the claimant in the Decision of the Social Security Commissioner 
discussed under Article 16 will obtain the right of permanent residence turns precisely on the issue of 
continuity of residence. However, while the Commissioner was clear in the law that the Tribunal had 
not dealt with the matter properly, on the facts, he did not deal with the evidence, but remitted it to be 
dealt with by the Tribunal. Such cases have the capacity, in due course, to clarify what means of proof 
will settle the issue of continuity of residence.  
 

2.5 Common provisions (Articles 22-26) 
 

2.5.1 Article 22 territorial scope 
 
Article 22 provides that the territorial scope of the Directive is the whole of the Member State and that 
restrictions on movement may only be imposed where the same restrictions apply to nationals of the 
Member State itself. It is clear from the scope of the Regulations that they cover the territory of UK. 
Moreover, no territorial restrictions have been implemented. See my comments in the ToC 
 

2.5.2 Article 23 Related rights 
 
Article 23 provides a right for family members who have the right of residence to take up 
employment. The transposition note states that these regulations do not implement this provision as 
they (the Regulations) only concern the right of movement of residence of EEA nationals and their 
family members. However, other Government Department may rely on this provision in making 
relevant instruments. The provision of the Immigration Act assumes that such persons covered by it 
already have the right to work. The right to work is in any event made plain on the relevant Border 
and Immigration Agency web page:  
http://www.ind.homeoffice.gov.uk/eucitizens/rightsandresponsibilites/. 
 
It is clear from the UK case law on self-sufficiency, following on from the Chen case, discussed under 
Article 7 above,52 that this provision is of little assistance to families where it is a child who has the 
EEA/EU rights, by virtue of having acquired the nationality of one of the Member States, but where 
the resources to support the family must come from the parents. In that context, if the parents are not 
given a right to work under domestic immigration law, because they have no entry clearance, for 
example, then the child will not be a qualified person under the self-sufficiency rules, from whom – in 
turn – the rest of the family can derive rights as carers, or siblings. Consequently, on that argument, 
Article 23 will never come into play for such persons. 
 

2.5.3 Article 24: equal treatment 
 
                                                 
51  [2007] UKAIT 00039. 
52  See above at nn.31 and 32. 

http://www.bia.homeoffice.gov.uk/sitecontent/applicationforms/eea/eea4.pdf
http://www.ind.homeoffice.gov.uk/eucitizens/rightsandresponsibilites/


 

Milieu Ltd & 
Europa Institute  

Conformity Study Directive 2004/38/EC for United Kingdom, 2008   41/55 

 

Article 24 provides for the principle of equal treatment for EU citizens and their third country family 
members. The Regulations amend the Council Tax Benefit Regulations 2006, the Council Tax Benefit 
(Persons who have attained the qualifying age for state pension credit) Regulations 2006, the Housing 
Benefit Regulations 2006, the Housing Benefit (Persons who have attained the qualifying age for state 
pension credit) Regulations 2006, the Income Support (General) Regulations 1987, the Jobseeker's 
Allowance Regulations 1996 and the State Pension Credit Regulations 2002 as well as the Social Fund 
Maternity and Funeral Expenses (General) Regulations 2005 by providing that where a person’s right 
of residence is of a specified type under Directive 2004/38, he or she is not to be treated as a person 
from abroad for the purposes of entitlement to income support, jobseeker’s allowance, housing 
benefit, council tax benefit and state pension credit (which require in each case that a person be 
habitually resident). 
 
No omissions from this piecemeal approach have yet come to light in the case law, but the UK has not 
adopted a general principle of equal treatment, and there is no analogous principle in (general) UK 
(constitutional) law. However, according to the AIRE Centre, EU citizens and their family members 
have been unable to access social advantages, such as benefits and housing, on a non-discriminatory 
principle. These individuals are frequently informed that they are not entitled to benefits as they do not 
have a “right to reside” in the UK. In many cases, these individuals do have a right to reside in the UK. 
According to the AIRE centre there are two factors which contribute to this problem: 
 

1. The ambiguous roles of the Home Office and local authorities in determining who has a 
right to reside. Local authorities generally take final decisions in refusing many social 
advantages to EU nationals and their family members, taking advice from the Home Office. In 
some cases, local authorities refuse applications from EU citizens or their family members 
holding valid residence documentation issued by the Home Office. We believe this is 
problematic, if not unlawful. The Home Office should, under the Directive, have sole 
responsibility for determining if an individual has a right to reside and should be taking 
decisions in that regard formally, with an opportunity to appeal. Local authorities should not 
be in a position to determine if an EU national or his family members have a right to reside in 
the UK without application of formal procedures by the Home Office authorities. 
 
2. Lack of training of local authorities. While some local authority staff have expert 
knowledge of the application of EU law to the distribution of social advantages, others are 
simply ignorant of how EU free movement law applies, resulting in basic errors. 

 
Regarding, Article 24(2), the transposition note states: “These Regulations do not implement this 
provision as they only concern the right of movement and residence of EEA nationals and their family 
members. However, other Government Departments may rely on this provision in making relevant 
instruments.” It is clear from the requirement of rights of residence that with the exception of workers 
and self-employed persons, benefits are not going to be forthcoming in the first three months of 
residence, until the initial right of residence under Regulation 13 has come into effect. 
 
It is clear that neither the Directive nor the Regulations exhaust the lawful bases under which EU 
citizens may be in the UK, and consequently there has been case law addressing whether or not there 
has been discrimination contrary to Article 12 EC against certain groups of EU citizens resident in the 
UK, who are relying upon treaty-based citizenship rights.  
 
This issue came before the Court of Appeal in Abdirahman and Ullusow v. Secretary of State for Work 
and Pensions,53 in a case testing whether or not a ‘right to reside’ test introduced after 2004 was 

                                                 
53  [2007] 4 All ER 882; [2007] EWCA Civ 657. The case has been followed in subsequent cases, e.g. one 

involving an applicant who had left the labour market to have a baby and had not returned as quickly as 
she intended because of the child’s ill health, who was then denied income support, despite having been 
lawfully in the UK, and having worked, for some considerable time: CIS/2358/2006, 25 October 2007. 
See also CPC/3588/2006, 14 February 2008. 
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discriminatory under Article 12 EC. The particular class of persons the case was concerned with were 
those EU citizens who were in the UK having entered lawfully, who had committed no breach of 
immigration law, but who were not “qualified persons” and therefore arguably no “right to reside” as 
required by the relevant benefit regulations and were regarded as “persons from abroad” and thus not 
entitled to any benefits. It was accepted that as the claimants were not working or seeking work, or 
otherwise self-sufficient, the government had the right to remove them (although it did not seek to do 
so). The claimants contended that it was sufficiently that they were lawfully present for them to be 
protected by the right to non-discrimination in Article 12. The Court of Appeal relied upon ECJ cases, 
in particular Trojani,54 in its conclusion that “right to reside” meant something more than having a 
lawful basis for presence, and not being in breach of the immigration legislation. In this case, the 
Court rejected the case that the claimants were within the scope of application of the Treaty in 
claiming the relevant benefits, for the purposes of relying upon Article 12 EC. Issues of whether such 
discrimination could be justified therefore did not arise for decision before the Court. The reasoning of 
the Court is not wholly clear, but there is no suggestion in the judgment of the case being referred to 
the Court of Justice for a preliminary ruling, despite the importance of the matter. In the subsequent 
case of London Borough of Harrow v. Ibrahim,55 the Court of Appeal did finally refer a number of 
questions to the Court of Justice about whether there was scope for a right of residence outwith the 
codification which is provided by Directive 2004/38. Once again the issue of discrimination is not 
directly addressed. However, the Article 12 discrimination argument was raised (and the claim of 
discrimination in the right to reside test rejected) in the earlier decision of the Social Security 
Commissioner in the Abdirahman case.56 
 

2.5.4 Article 25: general provisions concerning residence documents 
 
Article 25.1 provides that possession of a registration certificate as referred to in Article 8, of a 
document certifying permanent residence, of a certificate attesting submission of an application for a 
family member residence card, of a residence card or of a permanent residence card, may under no 
circumstances be made a precondition for the exercise of a right or the completion of an administrative 
formality, as entitlement to rights may be attested by any other means of proof. 
 
As the UK does not require these documents, it does not make them compulsory for e.g., getting 
benefits. The Directive has, therefore, been effectively transposed. In any case the documents are 
issued free of charge (Regulation 16(7)). 
 

2.5.5 Article 26 checks 
 
Article 26 provides that Member States may have checks to ensure that beneficiaries of the Directive 
carry their residence cards in the same way as nationals carry their identity card. UK citizens are not at 
present required to carry identity cards, and so this provision does not apply in the UK. Under the 
criminal law, proof of identity can be effected by a variety of means. 
 

2.6 Restrictions on the right of entry and residence on grounds of public policy, 
public security and public health 

 
As a preliminary point, Regulations 22-24 need to be highlighted, because of the manner in which – in 
relation to circumstances of the restriction of free movement rights – they give Immigration Officers 
powers to deal with individuals who would otherwise be free from control under the Immigration Acts 
because they are exercising Treaty rights. They operate by re-applying specific provisions from the 
Immigration Acts to persons arriving in the UK (Regulation 22), to those who are not permitted to 
                                                 
54  Case C-456/02 Trojani [2004] ECR I-7573. 
55  [2008] EWCA Civ 386. 
56  CIS/3573/2005. This decision is criticised in M. Cousins, ‘The ‘Right to Reside’ and Social Security 

Entitlements’, (2007) 29 Journal of Social Welfare and Family Law 67. 
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enter (Regulation 23), and to persons subject to removal (Regulation 24). It is worth noting that while 
there is nothing inherently problematic about these provisions provided they are applied in a manner 
which respects substantive Community rights to free movement and residence, they do give such wide 
ranging powers (e.g., detention) and such wide discretion to Immigration Officers that their operation 
in practice so far as affects the provisions of Chapter VI of the Directive need to be kept under careful 
observation. 
 

2.6.1 General principles (Article 27) 
 

Article 27(1) provides that Member States may restrict the freedom of movement and residence of 
Union citizens and their family members on grounds of public policy, public security or public health. 
The UK has decided to restrict freedom of movement and residence in accordance with grounds of 
public policy, public security or public health. This is in line with the discretion granted to Member 
States in the Directive. 
 
The underlying UK terminology in relation to deportation, which continues to be the bedrock against 
which the issue of public policy is considered, is whether a deportation is “conducive to the public 
good” (s3(5) Immigration Act 1971). This is the approach taken to the deportation of EU citizens. 
Section 3(6) deportation, which is court recommended deportation after deportation is not the 
approach taken to EU citizens, although judges do from time to time make a recommendation that an 
EU citizen whom they have sentenced to imprisonment should be deported. 
 
UK law on removal, also includes the category of administrative removal which is applied in relation 
to breaches of immigration law or where a person does not have the right to be present in the territory, 
i.e. persons who in the context of EU law do not have any rights under the Treaty or the relevant 
secondary legislation. This category of removal is not explicitly dealt with by the Directive. However, 
there are extensive provisions dealing with these scenarios in the Regulations. 
 
It is worth noting that the traditional freedom enjoyed by the UK executive in relation to the issue of 
deportation (in relation to all categories of non-nationals) has been limited by the effects of the 
Human Rights Act 1998, although this point is not directly related to EU law, which contains its own 
standards in this area. However, clearly the Human Rights Act, as with EU fundamental rights 
standards, also applies in relation to the deportation of persons covered by EU free movement rules 
and protected by the standards and procedural rules in the Directive. It should also be noted that the 
coming into force of the Directive coincided with a period of intense public scrutiny of UK practices 
on deportation/exclusion, especially in relation to two categories – foreign national prisoners and 
persons who had had a claim for asylum rejected. Specifically in relation to the former there has been 
legislative intervention under the UK Borders Act 2007 to introduce a higher degree of automaticity 
into the process of deporting foreign prisoners at the end of their sentences, albeit with saving 
provisions for those enjoying “Community rights” (s33(4)). However, in more general public 
statements from Government officials, including some made in Parliament, it was not always made 
clear that there are separate regimes in relation to those covered by EU law and those who are not. 57 
At the very least, the new arrangements do mean that all EU citizens are now considered for 
deportation where they have been given custodial sentences of two or more years than previously, 
although they continue to be protected by the rules contained in the Directive and transposed in the 
Regulations. This issue is discussed further under Article 33 below. 
 
In interpreting the meaning of public policy, in particular, the traditional starting point for the analysis 
given by most UK courts is the relevant paragraphs of the ECJ judgment in R v. Bouchereau,58 which 
refers to “the existence, in addition to the perturbation of the social order which any infringement of 

                                                 
57  See A. Harvey, ‘Expulsion and exclusion’, [2007] Journal of Immigration, Asylum and Nationality Law 

208. 
58  Case 30/77 [1977] ECR 1999. 
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the law involves, of a genuine and sufficiently serious threat to the requirements of public policy 
affecting one of the fundamental interests of society” (para. 35). 
 
More generally, the case of Machado (decided under the earlier 2000 UK Regulations) provides 
guidance on public policy: ‘does the appellant’s conduct manifest a real and sufficiently serious threat 
to a fundamental interest of society, and if it does is it proportionate in all the circumstances to deport 
him.’59 On the facts, the Court of Appeal found that there had been no consideration about whether, at 
the date of the Secretary of State’s decision, Machado (who had a string of criminal convictions as 
well as infringements of immigration law, but who had subsequently married an EU citizen exercising 
free movement rights) presented a sufficiently serious threat to the public interest to warrant his 
removal. Furthermore, the proportionality of the removal had not been addressed. 
 
Article 27 (3) has not been specifically transposed. The transposition note states that legislation is not 
required in this field. There are references in the European Casework Instructions, e.g., Chapter 8, 
point 9.2 “factors to be taken into account”, to making checks with Interpol to ascertain whether 
further offences have been committed abroad. The Europol Convention also allows for the exchange 
of criminal records in certain situations. Moreover, the Council Framework Decision on the 
organisation and content of the exchange of information extracted from criminal records between 
Member States which is still in draft form provides for future collaboration between Member States on 
criminal records. This leads on from the EU Convention on mutual assistance on criminal matters 
2000. 
 
Regarding article 27 (4), the general duty to admit nationals derives from customary international law, 
but it would seem that the Directive imposes an additional explicit obligation on Member States to 
accept returning nationals, which needs to be transposed. 
 

2.6.2 Protection against expulsion Article 28 
 
Article 28 provides for a number of protections against expulsion decisions. This provision has been 
effectively transposed. 
 
The courts have so far concluded that there is a difference between ‘serious’ and ‘imperative’ grounds, 
but they have not given guidance as to what that is precisely. 
 
The case of Court of Appeal case of Bulale v. SSHD60 discussed the meaning of “serious grounds of 
public policy”. The case concerned an applicant who had established permanent residence of five 
years, as that point was conceded by the Secretary of State. However, the Court of Appeal expressed a 
wish that there should be early clarification as to whether permanent residence could be established by 
including time spent in prison.61 It also noted that the Community legislator had deliberately given 
only general guidance on what was meant by serious grounds and serious threat, avoiding constraining 
Member States in more detail. More doubtfully the judge went on to decline to make a reference to the 
ECJ on this question as “this would be to invite an attempt at definition of a concept that the 
legislation treats either as undefinable or as sufficient in itself to guide the decisions of member 
states.” Instead, the court advocated, after due consideration of the relevant ECJ judgments, a finding 
“that in the absence of any detailed guidance from the institutions of the Community the organs of the 
member state, provided that they conscientiously apply the terms of the Community legislation, are 
given power to determine, with due regard to the seriousness ascribed to forms of conduct by domestic 
law, whether that conduct fulfils the Community criterion of seriousness.” The court concluded that 
the Tribunal, whose decision to uphold the deportation decision by the Secretary of State was under 
challenge, had properly exercised that power. Moreover, weighing the facts about the appellant’s 

                                                 
59  Machado v. SSHD [2005] EWCA Civ 597. 
60  [2008] EWCA 806. 
61  The Court in LG (Italy), below n.62 expressed the view that this is a matter of EC law which will 

eventually require clarification by the ECJ. 
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status as found by the Asylum and Immigration Tribunal, the court indicated it was happy about the 
balancing exercise and the application of the proportionality criterion. 
 
The Court of Appeal case of LG (Italy) v. SSHD62 discussed the meaning of “imperative grounds of 
public security”, in relation to a “ten year case”. The approach here was slightly different, not least 
because there is an express reference to “as defined by the member states” in Article 28(3) which the 
court placed weight upon. The court was clearly unhappy that the only guidance on the matter was 
contained in Home Office manuals, the text of which had changed during the course of the case itself. 
Without giving any true guidance on what “imperative grounds” might be to the Tribunal to which it 
remitted the case (not least because the question had not been fully argued before the Court of 
Appeal), the court made it clear that it was a higher hurdle for the Secretary of State to surmount that 
“serious grounds”. The essential ground for upholding the appeal and remitting the case to the 
Tribunal was that the first Tribunal had failed, in its consideration of the facts, to show how it was 
demanding a higher standard of the authorities. It seems likely that there will be further case law on 
this before the meaning is settled. 
 

2.6.3 Public health (Article 29) 
 
The provision seems to be effectively transposed. The Immigration Act allows an immigration officer 
to require a medical examination of each person seeking leave to enter the UK. However, in respect of 
EEA nationals the Regulations soften the provisions in the 1971 Act in order to comply with the 
Directive. 
 

2.6.4 Expulsion as a penalty or legal consequence (Article 33) 
 
This article seems to have been effectively transposed as illustrated by case law. One prominent case 
in this area is LC v. Secretary of State for the Home Department (Learco Chindamo),63 which follows 
the precedent already set in MG and VC (Ireland).64 Chindamo illustrates that the Courts take into 
account the requirements in Articles 27, 28 and 29 even in the face of hostile media coverage. 
 
Learco Chindamo, an Italian national who came to the UK at the age of 7, was convicted of murdering 
Philip Lawrence in 1996 (a rather celebrated case). He was 15 when he committed the offence. In 
2006 the Secretary of State decided to make a deportation order against Chindamo to take effect on his 
release from detention. Chindamo appealed to the Asylum and Immigration Tribunal. By this stage he 
was 26. In considering whether to allow the deportation order to proceed or not the Tribunal carefully 
considered the requirements raised by the Directive/Regulations. In particular, the Tribunal took into 
account Chindamo’s model behaviour as a prisoner and found that he did not pose a serious threat to 
the public in the future. A relevant factor was that he had lived in Italy for only a few years when very 
young, that he has no other family there apart from his rather who seemed to be either in prison in 
Spain or Italy, or on the run from Interpol, and that he does not speak Italian. As the EU rules do not 
allow deportation to be used as a mode of punishment or to dissuade other aliens from committing 
similar crimes, the deportation could not be used as a response to Chindamo having committed a 
particularly serious crime in the past. For the Tribunal that was sufficient to allow Chindamo’s appeal 
against deportation to Italy. This thus illustrates that the UK courts take account of the requirements in 
Articles 27, 28 and 29, and occurred despite substantial negative press publicity, much of which was 
very misleading about the nature of the legal basis for considering Chindamo’s case. 
 
This supplements the cases discussed above in relation to Article 28, etc. which illustrate that the 
Courts endeavouring to distinguish between the different categories of public policy and public 
security referred to in the Directive. 
 

                                                 
62  [2008] EWCA 190. 
63  IA/13107/2006, 17 August 2007. 
64  [2006] UKAIT 0005. 
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Moreover, as the Thirty-Second report by the Joint Committee of the House of Commons and the 
House of Lords on Human Rights points out,65 a recent attempted crackdown by the government on 
foreign prisoners have largely been rejected by the Courts in relation to EEA nationals. Effectively, 
the UK Government was forced to abandon the attempt to impose a presumption that EEA nationals 
having served sentences of 24 months or more should be deported. The courts thus follow the 
European Casework instructions (chapter 8) provided for by the Border and Immigration Agency 
which set out strict criteria for the availability of deportation measures for EEA nationals. Even so, in 
a number of reports issued by HM Inspector of Prisons66 there is evidence of EEA national prisoners 
being swept up in rather indiscriminate trawls conducted by immigration officials of prisoners coming 
towards the end of their sentences, and being placed in immigration detention, or moved to higher 
security prisons as a result.  
 
Special considerations surround the situation of Irish citizens, who are not only citizens of the Union, 
but also enjoy particular privileges and protections under UK law. In view of close historical, 
community and political ties between the UK and Ireland, along with the existence of the Common 
Travel Area (which in many respects renders deportation meaningless…), only in exceptional 
circumstances would Irish nationals be deported at the conclusion of a custodial sentence.67 
 

2.7 Procedural safeguards against decisions restricting free movement (Article 15, 
and Articles 30-31) 

 
2.7.1 Notification of decisions (Article 30) 

 
Article 15.1, article 30 and article 31 – procedural safeguards. These three articles envisage certain 
procedural protections that apply when decisions are taken to restrict the free movement of EU 
citizens and their family members. Article 15 makes reference to the procedural guarantees actually 
contained in articles 30 and 31. 
 
Regulation 26(7) refers outside the 2006 Regulations to the Nationality, Immigration and Asylum Act 
2002, which contains a competence clause empowering the Secretary of State to make certain 
regulations about giving written notice. The Secretary of State has duly made such regulations (the 
Immigration (Notices) Regulations 2003 (S.I 2003/658)) which apply to EEA decisions under the 
2006 Regulations. However, there is no specific obligation to provide notification in writing ‘in such 
a way that [the persons concerned] are able to comprehend its content and the implications for 
them’ as required by the Directive. The remainder of the article seems to have been effectively 
transposed, subject to the caveat below about the cases where appeals go to the SIAC. 
 

2.7.2 Procedural safeguards under Article 31 
 
The Article seems, with one important exception, to be effectively transposed. In respect of Article 
31(2) [application for interim orders], the effects of the UK Regulations can be judged to be 
equivalent to the Directive, but they represent a somewhat confusing transposition which intersects to 
a very high degree with “ordinary” immigration legislation. The UK rules were reformulated in 
response to the ECJ judgment in Yiadom,68 where it held that a decision refusing leave to enter the UK 
after the applicant had been in the UK for seven months on temporary admission was in reality a 
decision to remove her, not a decision on entry. The ECJ found that it was not appropriate to give 
someone a temporary status in the country, then make a decision which means they must leave, but to 
                                                 
65  See http://www.publications.parliament.uk/pa/jt200506/jtselect/jtrights/278/27805.htm#a4.  
66  HM Inspectorate of Prisons, Foreign national prisoners: a thematic review, July 2006 ; Foreign 

national prisoners: A follow-up report, January 2007. 
67  See statement by Baroness Scotland (Minister of State, Home Office) in Parliament on 19 February 

2007: http://www.publications.parliament.uk/pa/ld200607/ldhansrd/text/70219-wms0001.htm.  
68  Case C-357/98 R v. SSHD, ex parte Yiadom [2000] ECR I-9265. 

http://www.publications.parliament.uk/pa/jt200506/jtselect/jtrights/278/27805.htm#a4
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label it a decision on entry rather than removal and so deprive them of appeal rights. In that respect, 
the rules for EU citizens and their family members are more generous than the ordinary immigration 
laws. 
 
No specific provision for the text of Article 31(3) [examination of the law and facts] is made in the 
Regulations. However, the general national law on appeals, and the EU principle of national 
procedural autonomy should cover the question. Furthermore, there is no evidence that the scope of 
appeal rights has previously been an issue in relation to UK compliance with EU law in this field, and 
UK courts have shown, on the whole, a willingness to refer difficult questions to the ECJ, although 
there are some specific doubts about compliance in UK courts with the principles contained in the Jia 
case of the ECJ.  
 
No specific provision is made for presentation of the defence in person as required by Article 31(4) of 
the Directive. 
 
There seems to be some doubt as whether the Secretary of State systematically has before him all the 
material necessary for him to make an order, and as to whether this is supplied in a routinely and 
timely manner to the subjects of orders, their legal representatives and indeed the appropriate tribunals 
and courts.69 
 
In certain circumstances an appeal will go straight to the Special Immigration Appeals Commission 
(SIAC) in the area of national security cases: if the requirements in regulation 28 (2) or (4) are 
fulfilled, i.e., that the Secretary of State has certified that the decision was taken either by the 
Secretary of State or in accordance with a direction of the Secretary of State. There does not appear to 
be a basis in EU law for Regulation 28, as those appearing before SIAC do not enjoy the safeguards 
set out in Articles 30 and 31 of the Directive (e.g. being informed ‘precisely and in full’ of the public 
policy, public security or public health reasons for their exclusion unless it is contrary to the ‘interests 
of State Security’). There is no basis in EU law for treating the interests of relations between the UK 
and another country, which is one of the grounds in Regulation 28(2)(b), as an issue of State Security. 
 

2.7.3 Exclusion orders (Article 32) 
 

Article 32 deals with the duration of the exclusion orders. The transposition note states that Section 
5(2) of the Immigration Act 1971 provides that a person may apply at any time to have any 
outstanding deportation order in place against him revoked. It is doubtful whether these provisions 
effectively transpose the provisions of the Directive. A specific process would have been a more 
effective transposition. 
 

2.8 Final provisions (Chapter VII) 
 

2.8.1 Article 34: publicity 
 
Effective transposition. 
 
The UK Border Agency has a website which sets out in detail the rules applicable to EU citizens and 
their family members, and provides access to both the relevant forms for applying for documents such 
as registration certificates and residence cards, and the European Casework Instructions which amplify 
the UK Government approach in this area. 
http://www.ukba.homeoffice.gov.uk/eucitizens/. 
 
This is part of the wider UK Border Agency website dealing with all immigration matters. 
 
                                                 
69  See Harvey, above n.57 at 215. 

http://www.bia.homeoffice.gov.uk/eucitizens/
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2.8.2 Abuse of rights (Article 35) 
   

There is no general principle enacted into the legislation, but rather merely a reference to the 
“marriage of convenience” in a number of locations. Nonetheless, the Article seems to have been 
transposed effectively by Regulations. Case law such as IS (marriages of convenience) Serbia 
indicates that the Asylum and Immigration Tribunal will closely scrutinise any allegations of an abuse 
of rights in the form of a marriage of convenience under the Directive/Regulations, determining 
whether the entry clearance officer or other public official has effectively made out his case.70 On the 
other hand, in that case the Tribunal appeared to place a burden of proof upon the applicant to prove 
that his marriage was not a marriage of convenience, once suspicions have arisen that this is the case. 
In reaching that conclusion, the Tribunal relied upon the terms of the Directive, as well as a Council 
Resolution on marriages of convenience on which it placed a great deal of weight.71 This may be a 
matter requiring clarification by the Court of Justice in due course. Furthermore in TC (Kenya) v. 
SSHD,72 the Court of Appeal refused to read into Article 35, which requires measures taken to be 
proportionate, all of the substantive as opposed to the procedural safeguards of Article 28 of the 
Directive. 
 
More generally, the UK procedural regime in relation to marriages by persons who are subject to 
immigration control, which includes marriages between resident EU citizens and third country 
nationals (whether currently resident or not) has come under severe challenge in the UK courts on 
human rights and administrative rationality grounds. The House of Lords judgment in Baiai and 
others v. SSHD is therefore highly relevant to the situation under the Directive.73 Lower courts had 
handed down a declaration of incompatibility with the ECHR under the Human Rights Act 1998 in 
relation to the procedural scheme, which requires such persons to obtain the consent of the Secretary 
of State before marrying. Posing its decision in slightly narrower terms, what the House of Lords most 
attacked was not the fact that the UK rules allow for scrutiny of marriages to see whether they are 
marriages of convenience, with such scrutiny manifestly being capable of including a scheme of prior 
consent, but rather the way in which the UK authorities proceeded through an overinclusive scheme of 
approval, where the vast majority of applications were accepted. Perhaps accepting that it was not 
possible to have a detailed case-by-case determination of such questions on a prior consent basis, what 
was applied was a rule of thumb contained not in the legislation but only in Immigration Directorates’ 
Instructions, based on refusing permission unless each person needing it has been granted leave to 
enter or remain in the UK for more than six months and has at least three months of this remaining 
when he makes the application. This was thus being used as surrogate for genuine consideration of 
whether or not this was a marriage of convenience, and the judges described it as arbitrary and unjust. 
Coincidentally, the court took some swipes at the swingeing fees applied by the authorities (£295 for 
each person needing permission), without expressly ruling that they were not legal, but this is perhaps 
something which could be expressly challenged under EC law, under the proportionality test. One 
might comment that with the large number of applications under such a deliberately overinclusive 
scheme, most of which were given swift approval, the UK authorities have perhaps being using the 
scheme as a money-making exercise. 
 

2.8.3 Sanctions (Article 36) 
 

The transposition states that no legislative action is required. Some general immigration law sanctions 
are set out here. A level 5 fine is fixed at £5000 by s 37 of the Criminal Justice Act 1982 for England 
and Wales, s 225(1) of the Criminal Procedure (Scotland) Act 1995, and s 5 of the Fines and Penalties 
(Northern Ireland) Order 1984. Ultimately, a UK court will be able to decide whether this constitutes 
an effective and proportionate sanction if this is challenged in an appeal process. 

                                                 
70  [2008] UKAIT 00031. 
71  COUNCIL RESOLUTION of 4 December 1997 on measures to be adopted on the combating of 

marriages of convenience, OJ 1997 C382/1. 
72  [2008] EWCA 543. 
73  [2008] UKHL 53. 
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2.8.4 More favourable provisions (Article 37) 

 
No action taken. 
 

2.8.5 Transposition 
 
The Directive was transposed into UK law as set out above.
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ANNEX I:  Table of concordance for Directive 2004/38/EC 
 
See attached. 
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ANNEX II:  List of relevant national legislation and administrative acts 
 
Key transposing national legislation  
• The Immigration (European Economic Area) Regulations 2006 
• The Education (Student Support) (Amendment) Regulations 2006 
• The Education (Student Loans) (Amendment) (England and Wales) Regulations 2006 
• The Education (Mandatory Awards)(Amendment) Regulations 2006 
• The Education (Student Support) (European Institutions) Regulations 2006 
• The Social Security (Persons from Abroad) Amendment Regulations 2006 
• The Allocation of Housing and Homelessness (Eligibility) (England) Regulations 2006 
• The Education (Fees and Awards) (Amendment) Regulations 2006 
UK statutory instruments are available via the Office of Public Sector Information: 
http://www.opsi.gov.uk/stat.htm.  
 
Other relevant legislation  
• Immigration Act 1971. 
• UK Borders Act 2007. 
UK statutes are available, as amended and consolidated via http://www.statutelaw.gov.uk/Home.aspx - 
the UK statute database of the Ministry of Justice, or via the Office of Public Sector Information: 
http://www.opsi.gov.uk/legislation/about_legislation.htm.  
 

http://www.opsi.gov.uk/stat.htm
http://www.statutelaw.gov.uk/Home.aspx
http://www.opsi.gov.uk/legislation/about_legislation.htm
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• LC v. Secretary of State for the Home Department (Learco Chindamo) IA/13107/2006, 17 

August 2007 
• LK (Kenya) [2008] UKAIT 00019 
• MG and VC (Ireland) [2006] UKAIT 0005 
• MJ and others (Nigeria) [2008] UKAIT 00034 
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• PK (Sri Lanka) [2008] UKAIT 00043 
• ST and Others (India) [2007] UKAIT 00078 
• TR (Sri Lanka) [2008] UKAIT 00004 
• HB (Algeria) v SSHD [2008] UKAIT 00069 
 
Decisions of the Social Security Commissioner 
• CIS/2358/2006, 25 October 2007 
• CIS/1121/2007, 21 November 2007 
• CPC/3588/2006, 14 February 2008 
• CIS 4299/2007, 23 May 2008 
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ANNEX IV: UK Border Agency Forms 
 
The most up to date versions of these forms, which change from time to time, can be 
downloaded from:  
http://ww.ukba.homeoffice.gov.uk/eucitizens/applyingundereuropeanlaw/ 
 
• EEA Family Permit 
• Registration Certificate 
• Permanent Residence Card 
• Residence Card for non-EEA family members 
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