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EXECUTIVE SUMMARY 
 
 
1. Introduction  
 
Sweden has a constitutional monarchy. Legislative power is vested in the unicameral Riksdag, made 
up of 349 members and elected by a system of proportional representation for a four-year term. It is 
the Government that initiates most legislative proposals and presents them to the Parliament, though 
Members of Parliament and the various parliamentary committees also have the right to submit new 
legislative proposals. 
 
Sweden is governed by civil law, which means that precedents are not binding, but are used for  
interpretation.  
 
Laws and ordinances (regulations) are published in the Swedish Code of Statutes (Svensk 
författningssamling) which is available both in printed form and on the internet. The laws and 
ordinances are published in chronological order and are numbered chronologically, representing the 
year it was adopted and a subsequent number. For example the Aliens Act: Utlänningslag (2005:716). 
 
Sweden introduced the judicial practice of an ombudsman in 1766. The institution has been preserved 
by the constitution and provides parliamentary control over the executive body. The ombudsman is 
charged with supervising observance of laws and statutes applied by the courts and by public officials. 
The ombudsman is particularly concerned with civil rights protection in relation to individual citizens 
and that of religious and other minority groups.  

2. Introduction to the main particularities of the Swedish legal system relating to the 
transposition of the Directive 2004/38/EC.  

In Sweden, the rules concerning the free movement of EU citizens became applicable as early as 1 
January 1994, when the EEA Agreement came into force. Through the EEA Agreement, the EU rules 
for the internal market - the freedom of movement of goods, persons, services and capital - apply to all 
EU/EEA countries. This means thar citizens from Iceland, Liechtenstein and Norway are covered by 
the same rules as EU citizens when it comes to living and working within the EU/EEA area.  

The Swedish rules governing free movement and residence of EU citizens are mainly laid down in the 
general legislation regulating migration-related issues. These are the Aliens Act (SFS 2005:716) and 
the Aliens Decree (SFS 2006:97).  

These rules allow a broader scope of application than those stipulated in the Directive, as the term 
"EEA citizen" is used. The European Economic Area (EEA) consists of the EU countries plus Iceland, 
Liechtenstein and Norway.  

The ECHR is implemented in Sweden through the Act (1994:1219) on the European Convention for 
the Protection of Human Rights and Fundamental Freedoms. 

The Swedish Migration Board is the CA for migration related issues. Comprehensive information on 
inter alia entry, stay, residence in Sweden is in both Swedish and English, and is easily obtainable on 
the official web site of the Swedish Migration Board www.migrationsverket.se. This web site also 
contains a handbook with guidelines and application forms which can be downloaded.  
 
Decisions made by the Swedish Migration Board on alien and nationality issues can be considered by 
a migration court. This is a two-party procedure meaning that the applicant and the Swedish Migration 
Board meet as opposing parties in a Migration Court.  
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3. Conclusions on the legal analysis of the transposing measures for Directive 2004/38/EC 

For the most part, Sweden has effectively adopted measures transposing Directive 2004/38/EC. 
However, the numerous instances of non-conformity found in the analyses stem from a vague national 
legal framework which does not fully transpose the statutes of Directive 2004/38/EC.  The aggregated 
impression is that transposition of Directive 2004/38/EC is vague and ambiguous and one that 
reluctantly accords EU citizens their full catalogue of rights and allows their family members to move 
and reside freely within the territory of Member States as stipulated in the Directive. 

a. Overview of how the requirements have been transposed 
 
The main legislation implementing Directive 2004/38 is the Aliens Act (SFS 2005:716) and the Aliens 
Decree (SFS 2006:97). Specificly formulated legislation regulates various migration-related issues 
(e.g., the Fee Regulation SFS 1992:191, Special Aliens Control Act SFS 1991:572).  
 
b. Conformity problems and complete and accurate transposition.  
 
Most of the provisions addressing individuals and ensuring their rights (e.g., Chapter II Right of exit 
and entry, Chapter IV Right of permanent residence) are effectively transposed by Sweden, while 
obligations addressing the state (e.g., provisions under Chapter VI Restrictions on the right of entry 
and the right of residence on the grounds of public policy, public security or public health) lack 
adequate transposing measures. Inadequate transposition of basic obligations of MS such as ease of 
entry and residence (Art.3.2 (a)), examination of personal circumstances and justification for denying 
right of entry (Art.3.2 (b)) and issue of visas on the basis of accelerated procedure (Art. 5.2 para.2) is 
apparent. The provision on checks (Art. 26) has been incorrectly transposed. Not all procedural 
safeguards (Art. 30-31) are properly transposed in Swedish legislaton. In addition, numerous cases of 
ambiguous transposition have been revealed.  

The principal problem is that the transposing provisions do not literally reproduce the wording of the 
Directive. In some cases, the choice of phrasing affords only slight discrepancies, while in others it 
can lead to misinterpretation and creates confusion. After a thorough assessment conformity could 
nonetheless be concluded. These comments can be found in the attached TOC. 

Substantial conformity issues stem from Sweden's failure to transpose general principles as set out in 
Article 27 of the Directive. This issue is of particular importance in relation to the protection of the 
rights of individuals.  

In the absence of transposing measures laid down in the binding legal acts, Sweden often finds 
recourse referring to general (and non-binding) administrative principles. This is e.g., the case of 
Article 21 on the continuity of residence. This approach is however considered to be vague.  

When reviewing the Swedish travaux prepairatoires, it is in some cases clear that the Swedish 
Government has misinterpreted the provisions of the Directive (e.g., Articles 27-29).  

 
1. Transposition issues related to definitions  

 
With regard to definitions, the Directive has been effectively transposed by Sweden. Some are used in 
a broader sense than that required by the Directive thus covering a broader circle of beneficiaries. The 
Swedish transposing legislation uses the term "EEA state" which means a state covered by the 
European Economic Area (EEA) agreement. The broad term "alien" also covers EU/EEA nationals 
and is frequently used in the Swedish transposing legislation. Furthermore, the term "a family member 
of an EEA national" is broader than that required by the Directive, as a cohabitee relationship is 
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almost equivalent to that of marriage according to the Swedish legislation. Sweden’s broad approach 
does not constitute a transposition issue, however, as it covers a broad circle of beneficiaries.   
 

2. Transposition issues related to beneficiaries and facilitation of entry and 
residence 

 
Broadly speaking, the Swedish transposing legislation effectively regulates the right of other EEA 
nationals and their family members to move to and reside in Sweden. However, the Swedish 
transposing provisions do not reflect the rule that has been laid down by the Surinder Singh 
jurisprudence stipulating that a Member State must grant leave to enter and reside in its territory to the 
spouse, of whatever nationality, of a national of that state who has gone, with that spouse, to another 
member state in order to work there as an employed person and returns to establish him/herself in the 
state of which s/he is a national. The issue is that Swedish nationals are not regarded as EU nationals 
in this context, which means that in the situations in question family members to the Swedish nationals 
must apply for a residence permit. This is not in line with the Directive's requirement.  
 
With regard to right of entry and residence, the transposing legislation does not effectively ensure this 
obligation. It does not provide for a requirement that each case be analysed on a case-by-case basis 
and that personal circumstances will be taken into account. Furthermore, it does not mention serious 
health grounds. In addition, the transposing national provision mentions "the country of origin", but 
not "the country from which they have come" as required by the Directive.  
   

3. Transposition issues related to rights of exit and entry 
 
The main issue here is that Sweden does not suggest effective methods to facilitate the issue of visas, 
as Swedish law does not explicitly require that visas be issued according to an accelerated procedure. 
Nor has it included the obligation to facilitate visas for other family members.  
 

4. Transposition issues related to right of residence 
 
Several transposition issues have been identified in the provisions dealing with the right of residence.  
 
First and foremost, the transposing legislation does not include the requirement to facilitate entry and 
residence to dependents, immediate relatives in direct line or those of the spouse or registered partner. 
 
Another issue concerns administrative formalities. Thus, in the case of students applying for a 
registration certificate to be issued, a declaration that he or she has sufficient funds for his/her keep is 
required. The requirement that the declaration may not refer to any specific amount of resources has 
however, not been transposed. Article 8.4 of the Directive does not allow Member States lay down a 
fixed amount which they may regard as sufficient resources. No such rule is provided in the national 
provisions. For registration of people with sufficient resources it is required that they provide for 
documents confirming that their finances are secured through, for example, a pension from their home 
country or capital.  
 
With regard to retaining the right of residence, Sweden has failed to transpose the requirement that 
proof as to whether a Union citizen, or his/her family members, meet the conditions set out in Articles 
7, 12 and 13 shall not be carried out systematically. Furthermore, the transposing Swedish legislation 
does not explicitly state that one cannot be expelled for accepting social aid, implying that one cannot 
automatically be declared an unreasonable burden to the state for accepting to social assistance.  
 
Chapter 3a Section 3 of the Aliens Decree limits the age of children to 21 years old, which is not in 
line with the Community legislation. Chapter 3a Section 4 of the Aliens Decree does not refer to  
domestic violence, nor does it explicitly state "for as long as is required" as required by the Directive. 
This is considered to be a case of non-conformity.   
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Procedural safeguards are not adequately transposed in Swedish legislation particularly those dealing 
with the notification of decisions. Procedural safeguards are mainly regulated in Chapters 13 and 14 of 
the Aliens Act (2005:716), and appear to be in accordance with the fundamental administrative 
principles (e.g., transparency, right to judicial redress, right to be heard). Chapters 13 and 14 apply to 
any restriction of the right of free movement.  
 

5. Transposition issues related to right of permanent residence 
 
For the exemptions for workers or self-employed persons who have resided continuously in the host 
Member State for more than two years and have stopped working due to a permanent inability to work 
mentioned in the Directive, Chapter 3a Section 5 of the Aliens Decree lays down a further condition, 
not foreseen by the Directive: "the total professionally active time amounts to five years." 
 
In terms of transposition of Article 18, Chapter 3a Section 7 of the Aliens Act requires third country 
family members to live together with the EU citizen to obtain the permanent residence.  This can 
hardly be complied with by the retainees. 
 
The issue arises in terms of the transposition of Article 21 on the continuity of residence. The 
transposing legislation does not explicitly stipulate that all means of proof are accepted. Furthermore, 
the issue of continuity, broken by an expulsion order, is not regulated in the transposing legislation. 
 
Lastly, the Swedish law allows for residence permits to be issued in the form of a sticker (stamp). This 
is not in conformity with EC Law.  
 

6. Transposition issues related to the provisions common to the right of 
residence and the right of permanent residence 

 
The principle of equal treatment is a fundamental right according to the Swedish Constitution. 
However, it is used in the sense of equality before the law, which is narrower than the Directive. The 
Directive also covers third country nationals and grants other rights such as, for instance, the right to 
social assistance, or the right to a grant.  
 
Furthermore, Chapter 3a Sections 3-4 of the Swedish Aliens Act does not unequivocally exempt an 
EU citizen from holding a residence card or certificate, when exercising a right or the completion of an 
administrative formality (Article 25.1 of the Directive).  
 
As for random checks (Article 26), Section 9 of Aliens Decree states that an alien must, upon request, 
present a passport or other valid travel document showing that he or she has the right to remain in 
Sweden. No similar obligation is imposed on Swedish nationals, which means that the Swedish 
transposition is incorrect.  
 

7. Transposition issues restricting right of entry and right of residence on the 
grounds of public policy, public security or public health 

 
The Swedish transposition of the Directive's provisions under Chapter VI is poor. First, general 
principles of Article 27 have not been adequately transposed. The main problem stems from the fact 
that the principles are not fully and adequately reflected in the binding rules but apply in 
administrative practice (e.g., Chapter 1 Section 8 of the Aliens Act does not explicitly transpose the 
requirements that previous criminal convictions shall not in themselves constitute grounds for taking 
expulsion measures or the fact that the person has previous convictions should not lead to consider that 
the person is a threat to public order and public security). It is of particular importance that these 
principles are listed precisely in the legislation to avoid administrative arbitrariness.  
 
Chapter 8 Section 2 of the Aliens Act does not explicitly transpose the requirements that the personal 
conduct of the individual concerned must represent a genuine, present and sufficiently serious threat 
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affecting one of the fundamental interests of society (Article 27.2 para.2). On the other hand, the 
situations listed in Chapter 8 Section 2 of the Aliens Act are of this kind.   
 
To ascertain whether the person concerned represents a danger to public policy or public security, 
enquiries may be made by the host Member State, when issuing the registration certificate. This option 
is implied in Chapter 2 Section 2 of Aliens Act (2005:716). However, the requirement that such 
enquiries shall not be made as a matter of routine does not explicitly follow from the transposing 
provision. 
 
As regards protection against expulsion, except for when it is necessary for the best of the child, an 
EEA national who is a child may only be expelled if the decision is absolutely necessary out of 
consideration for public security (Section 5 of the Act concerning special controls in respect of aliens 
SFS 1991:572). Sweden has, however, not transposed the exception provided for in indent (b). 
 
Furthermore, not all elements are transposed where the Directive lists the considerations that shall be 
taken into account before taking an expulsion measure.  
 
The provisions on public health have not been transposed by Sweden. However, this shall not be 
interpreted as if there is no possibility to restrict freedom of movement on the basis of protection of 
public health in Sweden. 
 
A substantial issue has been identified concerning notification of decisions (Article 30). In the 
Swedish Administrative Procedure Act lacks the specific obligation to provide notification in writing 
in such a way that the persons concerned will be able to understand the decision. 
 
Another issue is the fact that Chapter 8 Sections 14 and 20 a of the Aliens Act do not define whether 
or when persons, excluded on grounds of public policy or public security, may apply to have the 
exclusion order lifted. Neither is there a time limit given for the Member State concerned to reach a 
decision on this application. Although it is a general principle that bodies are to reach a decision 
"skyndsamt" (in English, "quickly"), this is not always the case due to heavy work loads.   
 
Of importance is that Chapter 8 Sections 8 and 11 of the Aliens Ac do not fully ensure protection 
against expulsion as a penalty or legal consequence. Neither are such fundamental rights as the right to 
be heard reflected in the binding rules. As for the necessary measures to refuse, terminate or withdraw 
any right conferred by this Directive in the case of abuse of rights or fraud, such as marriages of 
convenience to be proportionate and subject to the procedural safeguards provided for in Articles 30 
and 31, the transposing legislation does not provide for a requirement.   
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SUMMARY DATASHEET 
 

1. Transposing legislation 
 

Directive 2004/38/EC has not been transposed into Swedish Law by a single act, but by several 
legislative acts including the Aliens Act (SFS 2005:716) and Aliens Decree (SFS 2006:97) in 
conjunction with special legislation regulating various migration-related issues: 
 

• SFS 2005:661 National Identity Cards Decree - Förordning ((2005:661) om nationellt 
identitetskort, published in The Swedish Code of Statutes 1 September  2005, entered into 
force 1 October 2005 

• SFS 2000:655 Study Grants Decree - Studiestödsförordningen (2000:655), published in 
The Swedish Code of Statutes 21 June 2000, entered into force 1 July 2001 

• SFS 1999:1395 Study Grants Act - Studiestödslagen (1999:1395), published in The 
Swedish Code of Statutes 16 December 1999, entered into force 1 July 2001 

• SFS 1997:691 Diplomatic and Consular Fees Decree - Förordning (1997:691) om 
avgifter vid utlandsmyndigheter, published in The Swedish Code of Statutes 19 
September 1997, entered into force 1 November 1997 

• SFS 1992:191 The Fee Regulation – Avgiftsförordning (1992:191), published in The 
Swedish Code of Statutes 23 April 1992, entered into force 1 July 1992 

• SFS 1991:572 Special Aliens Control Act - Lag (1991:572) om särskild 
utlänningskontroll, published in The Swedish Code of Statutes 30 May 1991, entered into 
force 1 July 1991 

• SFS 1986:223 Administrative Procedure Act – Förvaltningslag (1986:223), published 
in The Swedish Code of Statutes 7 May 1986, entered into force 1 January 1987 

• SFS 1978:02 Passport Act - Passlagen (1978:02), published in The Swedish Code of 
Statutes 25 May 1978, entered into force ……. 

• SFS 1971:291 The Administrative Court Procedure Act (1971:291) - 
Förvaltningsprocesslag (1971:291), published in The Swedish Code of Statutes 4 June 
1971 

• SFS 1987:230 Swedish Marriage Code - Äktenskapsbalken (1987:230) 
• SFS 2004:1117 the Registration of Partnership Act - Lag om registrerat partnerskap 

(2004:1117) 
• SFS 1904:26 Law  concerning certain international legal relationships in terms of 

marriage and wardship - Lag (1904:26 s.1) om vissa internationella  rättsförhållanden 
rörande äktenskap och förmynderskap 

• SFS 2004:168 Communicable Diseases Act/Smittskyddslagen (2004:168) 
 
 
This legislation does not literally reproduce the structure or the wording of the Directive. 
 
 

2. Assessment of the transposition 
 

a) Incomplete transposition or non-transposition 
 
Article 3.1 The Directive states that a spouse must, as a minimum, be accorded the same rights applicable 

under Community law had his/her spouse entered and resided in another member state. The 
Swedish legislation does not explicitly provide for this rule. 

Article 3.2 
(b) para. 2  

Swedish law does not require that each case be analysed individually nor is there any 
requirement for personal circumstances to be taken into account.  

Article 5.2 
para.2 

The Swedish law does not require that visas be issued according to an accelerated procedure, nor 
does it include any obligation to facilitate visas for other family members. 

Article 5.4 Article 5.4 stipulates an obligation for MS to give EU citizens or their family members - non-EU 
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nationals - every reasonable opportunity to obtain travel documents, if they do not possess any: 
Sweden has not transposed the requirements of "have them brought to them", "within a 
reasonable period of time" or "to corroborate or prove by other means". 

Article 7.4 The transposing legislation does not include the requirement to facilitate entry and residence to 
the dependent direct relatives in the ascending lines and those of spouse or registered partner. 

Article 8.4 The Directive requires that Member States may not lay down a fixed amount which they regard 
as "sufficient resources". Not transposed.  

Article 13.2 
indent.c 

The Swedish law lacks a reference to domestic violence.  

Article 13.2 
indent. d 
para.1 

The Swedish law does not explicitly state "for as long as is required".  

Article 14.2 
para.2 

Not transposed.  

Article 21  The transposing legislation does not explicitly stipulate that all means of proof are accepted, 
transposition is incomplete. Furthermore, the issue of continuity broken by an expulsion order is 
not regulated by the transposing legislation. 

Article 25.1 The transposing legislation does not exempt an EU citizen from carrying a residence card or a 
residence certificate when exerting his rights or when conducting some administrative formality 
(for instance, when applying for a loan). 

Article 27.1 The Swedish transposition is both incomplete and incorrect. The Swedish legislation does not 
accept that the grounds listed may be invoked to serve economic ends. Sweden has adopted a 
more stringent approach than envisaged by the Directive in terms of measures justifying 
expulsion.  

Article 27.3 This option allowing for host MS request other MS to provide information on previous criminal 
records is implied in Chapter 2 Section 2 of Aliens Act (2005:716). However, the requirement 
that such enquiries shall not be made as a matter of routine does not explicitly follow from the 
transposing provision. Incomplete transposition.  

Article 27.4 The right for a person who has been expelled on grounds of public policy, public security or 
public healths to re-enter the territory of the MS without any formality is not transposed (gap). 

Article 29.1 Sweden has not transposed this provision. The measure restricting freedom of movement on the 
basis of contangious diseases does not exist. However, Chapter 3 Section 8 of Communicable 
Diseases Act (2004:168) opens up the possiblity to carry out helath controls, when entering 
Sweden. Further, it contains rules on isolation.  

Article 29.2 Sweden has not stated that diseases occuring after a three-month period (from date of entry) do 
not constitute grounds for expulsion.  

Article 32.1 
para.1 

The Swedish legislation does not define the time period, within which persons excluded on 
grounds of public policy or public security may submit an application to lift the exclusion order. 
Nor is the time limit for the Member State concerned to reach a decision on this application 
defined. 

Article 32.1 
para.2 

The Swedish legislation does not define the time limit for the Member State concerned to reach a 
decision on the application, which is not in conformity with the Directive. 

 
 

b) Incorrect or imprecise/ambiguous transposition 
 
Article 3.2 
(a) 

"Facilitation of entry and residence" within the meaning of the Directive is broader than that used 
in the Swedish law. 

Article 7.3 
indent (a) 

The right for an EU citizen who is no longer a worker or self-employed person to retain the status 
of a worker or a self-employed, if he/she is temporarily unable to work as the result of an illness or 
accident: the Swedish law refers to the right of residence, but not to the status of a worker or self-
employed person. 

Article 
8(3), last 
indent 

The specific requirement that no specific amount can be stated has not been transposed. 
 

Article 8.5 
(e) 

The documents that may be required for the registration certificate to be issued in cases falling 
under Art. 3(2)(a). Sweden has not adequatelly transposed Article 3.2(a) which makes the 
transposition of Article 8(5) regulating the supporting documents ambiguous. 

Article Sweden has not adequatelly transposed Article 3.2 (a) which makes the transposition of Article 
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10.2(e) 8(5) regulating the supporting documents ambiguous. 
Article 
12.2 
indent. 2 

Although the substantial requirements listed in the Directive are correctly transposed, the reference 
to the interpretation of sufficient resources under Article 8(4) of the Directive is not transposed into 
Swedish law. 

Article 
12(3) 

The Swedish legislation limits the concept of children to 21 years old. This is not in line with the 
Directive. 

Article 
14.3 

The Swedish transposing legislation regulates the refusal-of-entry situation, but not expulsion for 
not meeting the conditions (being an unreasonable burden) once an alien is in the country. 
Moreover, the transposing legislation does not explicitly prescribe that one cannot be expelled for 
taking recourse to social assistance, meaning that one cannot automatically become an 
unreasonable burden for taking recourse to social assistance. In this context, workers and self-
employed can never be considered to be an unreasonable burden. 

Article 
15.1 

Procedural safeguards are mainly regulated in Chapters 13 and 14 of the Aliens Act (2005:716), as 
well they apply in accordance with the fundamental administrative principles (e.g., transparency, 
right to judicial redress, right to be heard). Chapters 13 and 14 apply to any restriction of the right 
of free movement. However, procedural safeguards are not adequately transposed into Swedish 
law, in particular regarding notification.  

Article 
17.1 
indent. (c) 

The Swedish transposing provision mentions "the total professionally active time amounts to five 
years", which is a further condition, not foreseen by the Directive. 

Article 18  The Swedish law requires that third country family members to live together with the EU citizen to 
obtain a residence permit. This can hardly be complied with by the retainees.  

Article 
24.1 

In Sweden, the principle of equal treatment covering equality before the law applies within the 
narrower meaning than required by the Directive, covering equality before the law.  

Article 26 Generally, there is no obligation to carry ID in Sweden. However, it is an obligation of an alien 
staying in Sweden to, upon request by a police officer, to present a passport or other documents 
showing that he or she has the right to remain in Sweden. 

Article 27. 
2 para. 2 

The Swedish legislation may be enterpreted in such way that previous criminal convictions shall 
not in themselves constitute grounds for taking such measures, but may be a basis for assumption 
that the alien will commit a criminal offence in Sweden or in some other Nordic country. 

Article 28 
para.1  

The transposing Swedish legislation does not list all elements mentioned in the Directive.  

Article 
28.3 
indent. (b) 

Sweden has not transposed the wording "necessary for the best interests of the child" in a correct 
way. According to the transposing legislation, an EEA national who is a child may only be expelled 
if the decision is absolutely necessary out of consideration for public security. 
 

Article 29 
(3) 

The Swedish transposing legislation does not indicate that such a health check would be free of 
charge. 

Article 
30.1 

According to the Swedish legislation, it is however up to the authority to decide whether the 
notification shall be effected orally, by ordinary letter, by service or in some other way, which is 
not in conformity with the Directive that requires the persons concerned shall be notified in writing 
of any decision taken under Article 27(1), in such a way that they are able to comprehend its 
content and the implications for them. 

Article 
30.2 

As the Swedish transposing legislation includes a longer list of exceptions for informing the public 
of the public policy, public security and public health grounds for the decision than the Directive, 
non-conformity is concluded.  

Article 
30.3 

Swedish law narrows the objective of this provision which stipulates that the notification shall 
specify the court or administrative authority with which the person concerned may lodge an appeal, 
the time limit for the appeal and, where applicable, the time allowed for the person to leave the 
territory of the Member State. Furthermore, the Directive prescribes the time allowed to leave the 
territory shall be not less than one month from the date of notification, but not from the day on 
which the EEA national or the family member was informed of the order. In addition, the wording 
of the transposing provision "an alien who is expelled shall leave the country within four weeks 
from the date when the order becomes final and non-appealable" is against the Directive. 

Article 
33.1 

The right to be heard as a fundamental right should be weighted against the interest of a Member 
State to follow the expulsion order. Due regard should be taken to the requirements of Articles 27, 
28 and 29 of the Directive. However, the transposing legislation does not ensure this right and thus 
is not in conformity with the Directive. 

Art. 35 The transposing legislation does not provide for a requirement that this decision shall be subject to 
the procedural guarantees of Art. 30 and 31. 
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c) More favourable than required transposing measures 
 
Article 
13.2 (b) 

The Swedish legal system acknowledges both the agreement between spouses and the court order to 
retain the right to reside in the country.  

Article 
24.2 

The Swedish legislation provides for the possibility to obtain maintenance aid (both, student grants 
and student loans) for studies, if certain conditions are satisfied. It addition, Sweden allows for study 
aid to be granted, even if the requirement of residence permit is not fullfiled. In this part, the 
transposition is more favourable. 

Article 
31.2 

The transposing legislation does not allow for any exceptions to the rule that actual removal from the 
territory of MS may not take place until such time as the decision on the interim order has been 
taken. 

 
 

d) Minor cases of non-conformity 
 
None have been revealed.  
 



Milieu Ltd & 
Europa Institute  

Conformity Study Directive 2004/38/EC for Sweden  2008  15/56 

 

 
ABBREVIATIONS USED 
 

 
ECJ  European Court of Justice 
 
MS          Member State  
 
TOC  Table of Concordance 
 
  
 



Milieu Ltd & 
Europa Institute  

Conformity Study Directive 2004/38/EC for Sweden  2008  16/56 

 



Milieu Ltd & 
Europa Institute  

Conformity Study Directive 2004/38/EC for Sweden  2008  17/56 

 

1 INTRODUCTION  
 

This conformity study analyses, in detail, the provisions of Directive 2004/38/EC, in its consolidated 
version, on the free movement of EU citizens and compares it with current Swedish legislation.  

Directive 2004/38/EC repealed the earlier directives on free movement of persons (Directives 
64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 
90/365/EEC and 93/96/EEC) as from 30 April 2006.  
 
EU citizenship gives every Union citizen the right to move and to reside freely within the territory of 
the Member States. The facilitation and promotion of this right, which is at the same time one of the 
fundamental freedoms of the internal market, is the objective of Directive 2004/38/EC. A second 
objective of Directive 2004/38/EC was to codify and review the various pieces of legislation and case-
law dealing with this issue.  
 
Free movement as a fundamental freedom of the internal market 
 
Free movement is one of the fundamental freedoms of the internal market and can therefore only be 
restricted in a limited number of pre-determined circumstances. Thus, national legislation cannot adopt 
more restrictive legislation than that provided for in the Directive.  
 
Directive 2004/38/EC introduces, on the one hand, a uniform approach regarding the formalities that 
Member States can impose upon EU citizens residing in their territory. These formalities are expressly 
established in the Directive and restricted in function of the duration of the stay in the Member States.  
 
• For a stay of less than three months, the only formality a Member State can impose is the 

presentation of a valid passport or national identity card.  
 
• For residence of more than three months, a Member State can only require the EU citizen to register 

in the population register of the country of residence. This registration needs to be validated 
immediately if a certain number of conditions are complied with. The Member State can only 
require the EU citizen to present proof that he/she is a worker, self-employed person or student, or 
has sufficient resources not to become a burden upon the social security system of the Member 
State. Member States cannot lay down a fixed amount of what they consider to be “sufficient 
resources”, but must always take into account the personal situation of the person concerned. 
Family members of the EU citizen will have to present an identity document and proof of the family 
link to an EU citizen.  

 
• After five years of continuous residence in a Member State, an EU citizen obtains a right to 

permanent residence. The host Member State shall issue a document certifying permanent 
residence. A permanent resident has the right to be treated equally to a national of the Member 
State.   

 
On the other hand, the Directive also determines and clarifies the only acceptable reasons for 
restriction of the free movement of citizens by Member State authorities, namely for reasons of public 
order, public security and public health. (For the interpretation and conditions of such exceptions, it is 
important to rely upon the case-law of the Court of Justice.)  
 
These measures guarantee strong protection against expulsion for EU citizens who have been long-
term residents in another Member State. Such measures need to be proportionate and shall always look 
at the personal conduct of the individual concerned which must represent a “genuine, present and 
sufficiently serious threat affecting one of the fundamental interests of society”. In addition, the 
Directive establishes some procedural safeguards in case an expulsion decision is considered.  
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1.1 OVERVIEW OF THE LEGAL FRAMEWORK IN SWEDEN 
 
Sweden has a constitutional monarchy. The hereditary monarch is Head of State but has no formal 
prerogatives. Executive power rests with the Cabinet (Regeringen), which is responsible to the 
legislature (Riksdag).  
 
The Swedish Constitution (Grundlagen) consists of four fundamental laws: the Instrument of 
Government, the Act of Succession, the Freedom of the Press Act and the Fundamental Law on 
Freedom of Expression. The main provisions are included in the Instrument of Government, which 
also sets out some principles of relevance to access to justice in environmental matters. First it 
prescribes that all courts, the public administration and others performing functions within the public 
administration, shall observe the principle of equality of all persons before the law and be objective 
and impartial (Chapter 1, Section 9). It also sets out that no act of law or other provision may be 
promulgated in contradiction of Sweden’s obligations under the European Convention for the 
Protection of Human Rights. The right to a fair and public hearing before an independent and impartial 
tribunal must be upheld (Chapter 2, Section 23. cf. European Convention for the Protection of Human 
Rights and Fundamental Freedoms, Article 6). Finally, the Constitution explicitly prescribes the 
obligation of all courts and public authorities to set aside statutory provisions which conflict with any 
of the four basic laws (Chapter 11, Section 14). 
 
The Swedish legal system has its roots in the continental legal tradition with its dependence on 
statutory law. Recent developments of Swedish laws are linked to Sweden’s membership in the 
European Union effective as of January 1995.   
 
There are four main sources of Swedish law: legislation (consisting of laws and ordinances), 
preparatory legislative materials, case law and literature. The Government bill (proposition) is the 
most important preparatory document when interpreting the law. The legislation is the primary source, 
while the other three are used to interpret the law in specific cases. 
 
The Swedish Constitution consists of four fundamental laws that take precedence over all other laws.  
The fundamental laws guarantee basic freedoms (such as freedom of expression, freedom of assembly, 
freedom of movement within the Realm and freedom to depart the Realm, etc.) and rights (e.g., the 
right of acces to the natural environment, the right of the Sami population to practice reindeer 
husbandry is regulated in law, etc.).  
 
Laws and ordinances (regulations) are published in the Swedish Code of Statutes (Svensk 
författningssamling) which is available in printed form and on the Internet. The laws and ordinances 
are published in chronological order and are given a chronological number to represent the year and 
the order it was enacted. For example the Aliens Act: Utlänningslag (2005:716). 
 
It is the Supreme Court’s responsibility to try cases that may develop the law and thus create 
precedents. The Supreme Court’s decisions are not legally binding on the lower courts but the 
Supreme Court’s decisions are used as guidance and are considered when similar cases are tried. A 
proposal for new legislation will often come from the Executive in the form of a Government Bill 
(Proposition). Legislation initiatives can also come from members of parliament, the public and public 
authorities. Before presenting the Bill to the Riksdag it must be analysed by officials at the relevant 
ministry. The reports from these evaluations are published in the Government Report Series (Statens 
Offentliga Utredningar). 
 
In Sweden, public administration is to a large extent decentralized, so that elected county and 
municipal governments play a major role in running the country. Municipal self-government is part of 
the public power that proceeds from the people, as guaranteed by the constitution. But the distribution 
of power and responsibility between the national government and the municipalities is not strictly 
regulated in the Instrument of Government.  
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There are two political levels at which decisions are made – the Government and municipal self-
government. Municipal self-government consists of municipalities (the local level) and county 
councils (the regional level). The county councils do not control the municipalities in any way.  
 
The Government is represented regionally through a county administrative board in every county. The 
term ‘regions’ is, in Sweden, as a rule taken to mean the 21 counties.  
 
The regional level, and the number of counties/regions, are not regulated in the constitution. The 
constitution states that Sweden shall have municipalities and county councils (that are both part of 
municipal self-government). 
 
According to “The Swedish Judicial System – A brief Presentation”1 Sweden has two parallel types of 
courts: general courts, which deal with criminal and civil cases; and general administrative courts, 
which deal with cases relating to public administration. The general courts are organised in a three-
instance system: district courts, courts of appeal and the Supreme Court. Likewise, the administrative 
courts consist of county administrative courts, administrative courts of appeal and the Supreme 
Administrative Court. 
 
No public authority, not even Parliament (Riksdag), may determine how a court of law shall adjudicate 
or otherwise apply a rule of law in a particular case. The Chancellor of Justice, the General Prosecutor, 
the central administrative boards and the county administrative boards answer to the Government. 
Other state administrative authorities also answer to the Government, unless they are authorities under 
the Riksdag according to the present Instrument of Government or by virtue of other laws, such as the 
Act with Instructions for Parliamentary Ombudsmen.2 Administrative functions may be entrusted to a 
local authority or may be delegated to a limited company, association, collective, foundation, 
registered religious community or any part of its organisation, or to a private person. If such a function 
involves the exercise of public authority, delegation shall be made by virtue of law.  
 

1.2 FRAMEWORK FOR TRANSPOSITION & IMPLEMENTATION OF DIRECTIVE 2004/38/EC 
IN SWEDEN 

 
1.2.1 Distribution of competences according to the national Constitution 

 
The Instrument of Government contains rules on the realisation of democracy in Sweden and on the 
division of power between the Riksdag, Government, municipalities and county councils and courts. 
The King or Queen who occupies the throne of Sweden in accordance with the Act of Succession is 
the Head of State.  
 
The Riksdag enacts the laws, determines State taxes and decides how State funds shall be employed, 
examines the government and administration of the Realm.  
 
Legislative power is vested in the unicameral Riksdag, made up of 349 members elected by a system 
of proportional representation to four-year terms. The country's executive is the cabinet, headed by the 
prime minister, which must have the confidence of the Riksdag. 
 
The Government governs the Realm. It is the Government that initiates most legislative proposals 
presented to Parliament, though Members of Parliament and the various parliamentary committees 
also have a right to submit new legislative proposals to Parliament. 
 

                                                 
1 The Swedish Judicial System – http://www.regeringen.se/content/1/c6/01/62/91/8a92d9ff.pdf  
2 SFS 1986:765. 

http://www.regeringen.se/content/1/c6/01/62/91/8a92d9ff.pdf
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Sweden has municipalities and county councils. The decision-making power in these local authorities 
is exercised by elected assemblies. The local authorities may levy taxes in order to perform their tasks. 
Courts of law exist for the administration of justice, and central and local government administrative 
authorities exist for the public administration. 
 
It follows from Article 2 of the Instrument of Government that the public institutions shall promote the 
opportunity for all to attain participation and equality in society. 
 
 

1.2.2 General description of organisation of national authorities implementing 
Directive 2004/38/EC SWEDEN 

 
The Swedish Migration Board is the CA for migration related issues. Comprehensive information on 
inter alia entry, stay, residence in Sweden is in both Swedish and English, is easily obtainable at the 
official web site of the Swedish Migration Board www.migrationsverket.se. This web site also 
contains handbook with guidance and application forms to download.  
 
The Swedish Migration Board cooperates with a wide range of national authorities on the migration- 
related issues. The Swedish Migration Board has an official homepage on rules for EU/EEA citizens 
and their family members: www.migrationsverket.se. This web site contains inter alia comprehensive 
information for persons who wish to stay in Sweden for longer than three months and who are 
members of a family of an EU/EEA citizen but who are third-coutry nationals. .  
 
The Migration Board, the central government authority responsible for aliens’ affairs, is responsible 
for permits for: 
 

• people visiting and settling in Sweden  
• the asylum process, from application to a residence permit or to a voluntary return home 

(återvändande)  
• citizenship affairs  
• helping out with repatriation (återvandring)  
• international work in the EU, UNHCR and other collaborative bodies  
• ensuring that all the relevant public authorities work together satisfactorily.  

 
The Migration Board cooperates with: 
 

• Sweden’s embassies and consulates abroad, which process applications for entry visas, work 
permits and residence permits  

• the police, who are responsible for border controls and who ensure that certain of those 
refused entry are turned away  

• the National Courts Administration and the three Migration Courts and the Migration Court of 
Appeal, which reviews Migration Board decisions if an applicant lodges an appeal.  

• the County Administrative Boards who confer with the munipalities about the reception of 
asylum-seekers that have been granted residence permits  

• the Swedish Municipalities and County Councils who receive asylum-seekers that have been 
granted residence permits  

• the County Councils who provide health care for asylum-seekers  
• voluntary organisations and aid bodies, whose work includes helping those refugees who have 

been granted residence permits in Sweden but who nevertheless wish to return home.  
 
There are eight divisions, all with a Head of Division: 

• Asylum Examination  
• Asylum Reception and Detention  
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• Asylum Reception  
• Visas, Work Permits and Residence Permits  
• Citizenship  
• Administrative Procedure  
• European and International Cooperation  
• Administration  
 

In addition to this there are three areas for central planning, legal control and operational support.3 
Decisions of the Swedish Migration Board regarding aliens and nationality matters can be considered 
by a migration court. The procedure is a two-party procedure, which means that the applicant and the 
Swedish Migration Board meet as two parties in the Migration Court.  
 
Three of the County Administrative Courts in Sweden, namely the County Administrative Court for 
the County of Stockholm, the County Administrative Court for the County of Skåne and the County 
Administrative Court for Gothenburg are Migration Courts. The Administrative Court of Appeal in 
Stockholm is the Migration Court of Appeal.  
 
It is the Migration Court of Appeal that decides whether leave to appeal should be granted in a case. 
Leave to appeal is required to allow a decision of the Migration Court to be reconsidered in full by the 
Migration Court of Appeal. 
 
The Migration Court of Appeal can grant leave to appeal in the event of 'precedence exemption' or 
'extraordinary exemption'. Precedence exemption means a case that is believed can provide guidance 
for future decisions. Extraordinary exemption means that there are extraordinary reasons to consider 
the appeal. For instance, one example would be if the Migration Court committed some serious error 
when processing the matter. If leave to appeal is not granted, the determination of the Migration Court 
shall remain in force. 
 
If leave to appeal is granted, this means that the processing of the case continues and is finally 
determined in the Migration Court of Appeal. The Aliens Appeals Board is the supreme instance for 
nearly all aliens’ questions. Its decisions, in other words, are final. The Board examines certain new 
applications, appeals against refusal of entry and expulsion orders made by the Immigration Board, as 
well as other matters. The Government’s adjudication is reserved for certain important questions of 
principle referred to it by the Alieans Appeals Board or the Immigration Board. 
  
2 LEGAL ANALYSIS OF THE TRANSPOSING MEASURES FOR DIRECTIVE 

2004/38/EC 
 
The transposition of Directive 2004/38/EC into Swedish law is mainly carried out on the basis of the 
rules in the Aliens Act (SFS 2005:716) as well as the Aliens Decree (SFS 2006:97) in conjunction 
with special legislation that addresses various migration-related matters. The Aliens Act provides an 
overall framework for detailed rules of the regulatory aspects related to the migration. Few 
amendments or changes were introduced into the Aliens Act to give effect to Directive 2004/38/EC in 
Sweden.  
 

2.1 Definitions, family members and beneficiaries  
 
Article 2 of the Directive defines the key concepts for the implementation of the Directive. In Sweden, 
all definitions were effectively transposed into national law. However, during the conformity study the 
following issues have been raised and thus need special attention here: 
 

                                                 
3 http://www.migrationsverket.se/english.jsp, visited 01.04.2008 
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• the Swedish transposing legislation uses the term "EEA state" which means a state covered 
by the European Economic Area (EEA) agreement. The European Economic Area (EEA) 
includes the 27 EU Members States and the EFTA member states Norway, Iceland and 
Liechtenstein. This is, however, in conformity with the Directive. 

• The broad term "alien" also covering EU/EEA nationals is frequently used in the Swedish 
transposing legislation.  

 
The concept of “family members” (Article 2) 
 
• Spouse (Article 2(2)(a)) 
 
The term "a family member of an EEA national" as used in the Swedish transposing legislation is 
wider than that used in the Directive. Since according to the Swedish legislation, a cohabitee 
relationship is almost equivalent to that of marriage (and also applies to the cohabitees of the same 
sex), the term "cohabiting partner of the EEA national" covers the spouse or cohabiting partner of the 
EEA national. Various aspects of the cohabitee relationship are governed in the Swedish Cohabitees 
Act (2003:382). 
 
The Swedish Marriage Code (SFS 1987:230) only recognises marriages between men and women 
(Section 1 of the Swedish Marriage Code). Section 7 of Law (1904:26) concerning certain 
international legal relationships in terms of marriage and wardship states however that a marriage 
which took place in another State pursuant to a foreign law is deemed to be formally valid in Sweden, 
if it is valid in the State where the marriage took place. In practice, the question of recognising same-
sex marriages contracted in another MS is debatable. Theoretically, Sweden would most likely 
recognise the same-sex marriage that took place in another State. However, this is not explicit. In the 
court's judgment 2006-08-2003 case nr. 4013-06, the administrative court of Gothenburg has stated 
that the definition of marriage shall be governed by Swedish law. As the Swedish Marriage Code only 
recognises marriages between opposite sexes, the Swedish Administrative Court has concluded that 
the relationship between two persons of the same sex, regarded as marriage elsewhere [in Canada], is 
not regarded as marriage in Sweden [but as a registered partnership]. Upon the appeal, the judgment 
was not changed by the Administrative Court of Appeal.4  
 
The Registration of Partnership Act (SFS 2004:1117) lays down a possibility for people of the same 
sex to register their partnership (Section 1) with effects equivalent to those of marriage, with the 
exception of the rules concerning filiations and adoption. 
 
• Registered partnerships (Article 2(2)(b))  
 
Although the Swedish transposing legislation does not explicitly refer to the term "registered 
partnership", when defining "a family member to an EEA citizen", the first mentioned term is implied. 
Section 1 of the Swedish Cohabetee Act (2003:376) defines "cohabitee" as two people who live 
together on a permanent basis as a couple and who have a joint household. Thus, whether the 
cohabitees are of opposite sexes or of the same sex is of no importance. Furthermore, Sweden treats 
registered partnership equivalent to marriage in accordance with the Registration of Partnership Act 
(SFS 2004:1117). The Swedish Marriage Code (SFS 1987:230) only recognises marriages between a 
man and a woman (Section 1 of the Swedish Marriage Code). The marriage is formally valid in 
Sweden, if it is valid in the state where it took place (Section 7 of Law (1904:26) concerning certain 
international legal relationships in terms of marriage and wardship). In practice, it is unclear whether 
this also applies to same-sex marriages, although it is plausible.  
 
• The concept of dependency (Article 2(2)(c)) 
 

                                                 
4 In this case, the persons were both Swedish citizens who entered into marriage in Canada.  
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The Swedish transposing legislation uses the terms "dependent on means of support". However, this 
term is de facto used in a broader meaning encompassing economic, social and emotional dependency. 
This view is reflected in the Swedish administrative practice, primarily in the guidelines of the 
Swedish Migration Board. Moreover, similar considerations are incorporated in the Proposition 
(2004/05:170) to the Aliens Act (2005:716). Thus, the Swedish legislation has incorporated the same 
broad approach in terms of definition of dependent relative in line with ECJ case law. In terms of 
evidence proving the existence of the state of dependency, the Guidelines of the Swedish Migration 
Board prescribe that it shall be decided on case-by-case basis what requirements may be posed on the 
evidence itself. With reference to the Jia case, the Guidelines mention such examples of documents 
that may confirm the existence of the state of dependency as a document conforming that the persons 
have resided at the same address, or that money has been transferred. 
 
Beneficiaries and facilitation of entry and residence (Article 3) 
 
Article 3 deals with the beneficiaries of the Directive and also imposes an obligation on the Member 
States to facilitate entry for a secondary class of beneficiaries (essentially, members of the extended 
family).  
 
• Article 3(1): returning Swedish citizens (Surinder Singh) and Metock jurisprudence 
 
Both, the primary and the secondary Swedish transposing legislation, above all, Aliens Act (2005:716) 
and Aliens Ordinance (2006:97) effectively regulate the right of other EEA nationals and their family 
members to move to or reside in Sweden. For instance, Chapter 3a in the Aliens Act (2005:716) 
contains provisions on the right of residence for EEA nationals and their family members; Chapter 1 
Sections 5 and 6 of the Aliens Act (2005:716) defines entry and exit using the broad term ‘alien’ also 
encompassing EEA nationals, as well as Chapter 3 of Aliens Ordinance (2006:97) containing 
exemptions from visa requirement for EEA nationals.  
 
Finally, the provisions apply to all EU nationals in accordance with the principle of non-
discrimination.  
 
It follows from the Surinder Singh judgment that a Member State must grant the spouse, irrespective 
of nationality, leave to enter and reside in its territory, if a national of said state has, together with his 
spouse, gone to another MS for purposes of employment and then returns to establish himself in the 
state of which he is a national. The spouse must be granted the same rights applicable under 
Community law if he/she entered and resided in another member state. The Swedish legislation does 
not explicitly provide for this rule. In terms of implementation, it follows from the Guidelines 
published at the official web page of the Swedish Migration Board, that Swedish citizens are not 
regarded as EU/EEA citizens in this context. Family members should therefore apply for a residence 
permit. However, no exemption from this main rule is provided in connection with the situation, when 
they have exercised the right of free movement and returned to Sweden. Therefore, the conclusion is 
that the main rule will apply, thus affecting the quality of transposition.  
 
According to the Guidelines, no difference in treatment between family members accompanying an 
EU citizen and those seeking entry to join an EU citizen that is in the territory of the MS is made. Like 
in the Jia case, the question of prior unlawful residence in the member state is irrelevant.  
 
It follows from Chapter 5 Section 3a p.2 of the Aliens Act that, under certain conditions, an alien who 
is a close relative of someone who is resident in or who has been granted a residence permit to settle in 
Sweden may be granted a residence permit. This is in line with the Metock case, where the European 
Court of Justice has ruled that, in the case of a married couple, irrespective of when and where the 
marriage took place and of how the spouse entered the host State, a non-European Union spouse of a 
citizen of the European Union can reside with that citizen in the European Union (even without having 
previously been resident in another Member State). 
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However, the overall conclusion still amount to an incomplete transposition.  
 
• Other family members and facilitation (Article 3(2) 
 
According to Article 3(2) of the Directive, Member States are obliged to facilitate the entry and 
residence of other family members (members of the household, dependants, persons who for health 
reasons need the Union citizen’s care, and the partner in a durable relationship). The provision, with 
the exception of Article 3(2)(b) has been incorrectly and incompletely transposed in Sweden.  
 

o Personal scope 
 
In relation to the personal scope, Article 3(2)(a) of the Directive has not been transposed literally. The 
Swedish legislation (Chapter 5 section 3 a.p.2) refers to:  
 

1. an alien who intends to marry or enter into a cohabitee relationship with a person who 
is resident in or who has been granted a residence permit to settle in Sweden, if the 
relationship appears to be serious and there are no special grounds not to give a permit, 
2. an alien who in some way other than those referred to in Section 3 or in this Section is 
a close relative of someone who is resident in or who has been granted a residence permit 
to settle in Sweden, if he or she has been a member of the same household as that person 
and there exists a special relationship of dependence between the relatives that already 
existed in the country of origin. 

 
As it can be inferred, not all the situations described in Article 3(2)(a) are covered by the Swedish 
transposition. The transposing legislation does not mention serious health grounds. In addition, the 
transposing national provision mentions "the country of origin", but not "the country from which they 
have come" as required by the Directive.  
 
In relation to Article 3(2)(b), “cohabitees” are covered under the concept of core family members (see 
comments on “spouse”above). However, the concept of durable relationship has not been transposed. 
The person would have to fall under one the categories listed in Chapter 5 section 3 a.p. 2 of the 
Aliens Act quoted above.  
 

o Facilitation 
 
The facilitation is ensured on cohabitees since these are treated as family members, but for the 
remaining cases the transposition has been considered incorrect.  
 
"Facilitation of entry and residence" within the meaning of the Directive is broader than that used in 
the Swedish law. In particular, the Directive requires that Member States shall examine each case and 
give reasoned decisions while the Swedish law treats the issuing of residence permit within the 
meaning of "facilitation of entry and residence". As seen above, a resident permit may be given to 
persons covered under Chapter 5 section 3 a.p. 2. This is a general regime that can hardly be 
considered as a differentiated treatment, as the Directive requires. It is therefore concluded that the 
transposition is incorrect.  
 

o Examination of personal circumstances 
 
Article 3(2) last subparagraph has not been transposed. This provision ensures that each case is 
analysed on a case-by-case basis and that the personal circumstances will be taken into account. 
However, the Swedish transposing legislation does not contain any similar requirement, and therefore 
incomplete transposition is concluded.  
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2.2 Rights of exit and entry 
 
Right of exit (Article 4) 
 
Article 4 provides a general right for Union citizens and family members, provided they have the 
required identity card or passport, to leave the territory of a Member State with no need for exit visas. 
It also requires the Member States to issue and renew identity cards and passports to their own 
nationals (if no ID is issued, then the passport shall be valid for at least 5 years). The conditions under 
Article 4 have been correctly transposed by Swedish legislation.  
 
The Swedish legal regime does not contain any obligation for aliens in broad sense to have an exit visa 
(Government Bill Prop. 2005/06:77, p. 59).  
 
Chapter 2 Section 17 of the Aliens Decree establishes as a rule that passports shall grant an alien the 
right to leave the territory of Sweden to travel to another Member State. Moreover, the provisions 
apply mutatis mutandis to identity cards issued by a competent authority in Switzerland or in a state 
other than an EEA one or Switzerland to family members of the nationals of Switzerland who can 
confirm his/her nationality by the identity card. No "exit visa" requirement applies in the Swedish 
legislation. Section 17 also applies to partners, as they are considered to be family members (see 
reasoning under Article 2(2) the definition of "spouse"). 
 
A Swedish citizen can obtain a passport or identity card after submission of application. However, the 
Swedish transposing legislation does not explicitly require a passport or an identity card to be 
renewed. As the standard procedure is that one has a possibility to obtain a new ID or a passport after 
expiration, effective transposition is concluded.  
 
In addition to the obligation for the authorities to issue identity cards, the Swedish transposing 
legislation also requires that the period of validity of the standard passport should as a rule is five 
years. The Swedish passport is at least valid for all Member States, it includes nationality and identity. 
 
The Swedish legal regime distinguishes between "internal border" and "external border". The first 
mentioned term includes the states covered by the Schengen agreement, while the last mentioned term 
includes other states not covered by the Schengen agreement (also non-Schengen EU Member States) 
(Section 3 of Aliens Decree SFS 2006:97). 
 
Article 6 of the Schengen agreement states that "cross-border movement at external borders shall be 
subject to checks by the competent authorities". Being a party to the Schengen agreement Sweden is 
obliged to check all persons (also Swedish nationals) crossing an external border (Government Bill 
Prop. 2005/06:77, p. 59), while no such obligation exists when crossing an internal border.  
 
The question is whether the Swedish nationals may leave Sweden to travel to a non-Schengen EU 
Member State just with his/her Swedish ID-card, or whether the Passport Act obliges him/her to travel 
with a Swedish passport. The main rule as laid down in section 5 para. 1 of the Passport Act (SFS 
1978:302) stipulates that a Swedish national is not allowed to leave the territory of Sweden without a 
valid passport. The exemption from this rule as prescribed in Section 5 para. 2 applies in cases when a 
Swedish national crosses the internal border. No such opportunity is provided for a Swedish national 
leaving Sweden to travel to a non-Schengen EU state.    
 
Right of entry (Article 5) 
 
Article 5 provides a general right of entry for Union citizens and family members upon presentation of 
an ID or passport, and in the case of family members upon presentation of a passport and when 
required a visa (although a visa is not needed if the person holds a family member of a Union citizen 
issued by any Member State). 
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This provision has not been adequately transposed by the Swedish legislation. The following problems 
have been found: 
 
• Facilitation of issuing visas 
 
Article 5(2) second subparagraph on the facilitation of issuing of visas procedure has not been 
adequately transposed, as the Swedish law does not require that visas shall be issued on the basis of an 
accelerated procedure. Neither does it include the obligation to facilitate visas for other family 
members.  
 
• Giving every reasonable opportunity (Article 5(4) 
 
Article 5(4) stipulating an obligation for MS to give EU citizens or their family members who are non-
EU nationals every reasonable opportunity to obtain travel documents if they do not possess them has 
not been completely transposed. The Swedish legislation provides that an EEA national may not be 
refused entry under the first paragraph, point 1, if he or she can prove his or her identity by a means 
other than possession of a passport. The same shall apply to a family member of an EEA national who 
is not an EEA national himself or herself. 
 
The Swedish law indirectly states that if an alien who comes to the country is unable to confirm his or 
her right of entry, the police shall immediately be informed by the customs/migration office to ensure 
that the alien does not enter the country before the police authority has subjected the alien to checks. 
 
Sweden has not, however, transposed the requirements of "have them brought to them", "within a 
reasonable period of time" or "to corroborate or prove by other means". 
 
In terms of third country nationals without the necessary entry visa, the Swedish Government has 
found it necessary to limit the possibility of expulsion as stipulated in Chapter 8 Section 1 of the 
Aliens Act. The view of the Swedish Government is reflected in the Government Bill Prop. 
2005/06:77 p. 66. Expulsion shall take place only in cases when an alien is not able to provide 
documents required by the Swedish rules as well as when identity and nationality cannot be proved by 
other means. Chapter 3 Section 2 of the Aliens Decree allows for a so-called "emergency visa" to be 
issued at the Swedish border:  
 
"A visa for at  the most fifties days and valid for one entry may be issued at the border to an alien who 
is obliged to have a visa but comes to Sweden without having a visa because he or she has been 
unable to apply for a visa due to lack of time or for compelling reasons". 
 

2.3 Right of residence 
 

2.3.1 Right of residence for up to three months (Article 6) 
 
Article 6 grants an initial right of residence for up to three months with no conditions or formalities 
other than holding a valid ID or passport, and in the case of third country family members, holding a 
passport. The Swedish rules effectively transpose the Directive’s provisions on the right of residence 
for up to three months.  
 
Chapter 4 Section 5 of the Aliens Act states:  
"An alien staying more than three months in Sweden must have a residence permit unless a visa has 
been granted for a longer period". 
 
This general rule is interpreted a contrario: an alien staying in Sweden for a period of up to three 
months is not required to have a residence permit. The Government Bill Prop. 2004/05:170 to the 
Aliens Act (2005:716) treats the right to stay up to three months in Sweden rather as the right of 
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residence than a part of the right to entry (compare, the word "vistelse"/"residence" is used in the 
relevant text of the Proposition).   
 
Notably, the transposing Swedish legislation grants a special right to EEA nationals and their family 
members - right of residence for a period longer than three months in Sweden without a residence 
permit. 
 
Regarding job seekers, see comments to Article 8(1) of the Directive.   
 
It follows from Chapter 3a Section 1 of the Aliens Act that the family members of EEA nationals 
enjoy the same right of residence as EEA nationals themselves:  
 
"Right of residence means a right for EEA nationals and their family members to stay in Sweden for 
more than three months without a residence permit in accordance with what is stated in this Chapter". 
 
 

2.3.2 Right of residence for more than 3 months (Article 7-13) 
 

(a) Conditions under Article 7  
 

• The conditions for Union citizens 
 
The conditions have been correctly transposed by Sweden.  
 

• Family members 
 
Similarly, Articles 7(1)(d) and 7(2) of the Directive have been correctly transposed by Sweden. In 
relation to the limitation of the scope of family members for students (Article 7(4) of the Directive) the 
transposition is considered incomplete.  
 
Article 7(4) stipulates that for family members not covered by the provision his/her dependent direct 
relatives in the ascending lines and those of his/her spouse or registered partner, Article 3(2) should 
apply. However, the Swedish transposing legislation does not include the requirement to facilitate 
entry and residence of these family members. Therefore, incomplete transposition is concluded.  
 

• Retention of the status of worker (Article 7(3)) 
 
Article 7(3)(a) the right for an EU citizen who is no longer a worker or self-employed person to retain 
the status of a worker or a self-employed if certain conditions are met. Chapter 3a Section 1 of the 
Aliens Decree has correctly transposed the situations described in the different subparagraphs of 
Article 7(3) of the Directive. The question is whether the fact that the Swedish legislation refers to the 
right of residence, but not the status of worker, is an issue. On one hand, retaining that status gives 
special protection to workers and self-employed: they cannot be expelled from the country, acquire the 
right of permanent residence earlier, etc. Thus, the key issue is that they are still workers. On the other 
hand, the fact that the Swedish relevant transposing provisions refer to the right of residence does not 
inflict any problems in practice, and therefore the Swedish transposition is considered to be in line 
with Community Law.  
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(b)  Administrative formalities for Union citizens (Article 8) 
 
Article 8 provides for the details for issuance of registration certificates and residence cards for family 
members who are also Union citizens. An overall assessment is that Sweden has effectively transposed 
the requirements of Article 8 with the exception of the following provisions that have not adequately 
been transposed:  
- the requirement that Member States may not lay down a fixed amount which they regard as 
"sufficient resources" of Article 8.4; 
- the requirement that Member States may not require the declaration to refer to any specific amount 
of resources in the case of students (Article 8.5 para.3); 
- Article 8.5(e) stating that in cases falling under Article 3(2)(a), Member States may require 
documents proving the state of dependency, or proof of the existence of serious health grounds strictly 
requiring the personal care of the family member by the Union citizen.  
 

• General aspects 
 
Sweden has chosen to adopt the registration requirement for an EEA national who intends to stay in 
Sweden for a period longer than three months (Chapter 3a Section 10).  
 
However, a number of persons are exempted from the registration requirement (such as nationals of 
Denmark, Finland, Iceland and Norway); an alien who has a valid residence permit or who has applied 
for such a permit within three months of arriving in Sweden. In addition, in line with the Directive, 
Sweden does not require registration of an EEA national who is seeking employment. 
 
It follows from the official site of the Swedish Migration Board that registration is required (but not a 
residence permit) for an EEA national who intends to stay in Sweden for a period longer than three 
months is the main rule. A person who does not have right of residence in Sweden but wishes to stay 
in the country for more than three months must apply for a residence permit. This applies to certain 
persons that do not have right of residence as family members who are EU/EEA citizens and who are a 
husband/wife, registered partner, co-habitee, child of a Swedish citizen a husband/wife, registered 
partner, co-habitee, child of a Swedish citizen of a country that does not belong to the EU/EEA. 
 
According to Chapter 3a Sections 11 and 12, the deadline for registration may not be less than three 
months from the date of arrival. A registration certificate shall be issued immediately. In cases where 
the person fails to comply with the requirements, the transposing legislation provides that the Swedish 
Migration Board may combine an order to fulfil the registration requirement with a conditional 
financial penalty.  
 
The Swedish Migration Board issues registration certificates to nationals of EEA states. At the latest, 
an alien shall register is prescribed to be three months. The Swedish Aliens Act refers to the term "the 
residence permit free period" (Swedish uppehållstillståndsfri tid), which is the first three months of the 
stay in Sweden (Chapter 2 Section 5). 
 
Although the Swedish law does not explicitly require that the registration certificate shall state the 
name and address of the person registering and the date of the registration, it applies in practice.  
 

• Documents to be submitted to obtain the registration certificate 
 
Chapter 3a section 8 of the Aliens Decree lists the documents that may be required for Union citizens 
for the purpose of registration. According to the Swedish legislation, the Swedish Migration Board 
may require the applicant to produce a valid passport or a valid identity card and documents 
confirming that he or she has employment or conducts activities as a self-employed person in Sweden. 
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The list of documents that are required for registration can be obtained at the homepage of the 
Swedish Migration Board. The application form for the registration of right of residence for EU/EEA 
citizens is found at the web site  
http://www.migrationsverket.se/blanketter/bob/eu/blur_140011_en.pdf.  Further, the application form 
for residence permit is likewise available at the web site of the Swedish Migration Board: 
http://www.migrationsverket.se/blanketter/bob/eu/blbilA_222021_en.pdf  
 
It is required that EU/EEA citizens provide a copy of their passport or national ID showing the 
citizenship and a hiring certificate for employed persons as well as Swedish corporate registration 
certificate for self-employed persons. Further information on the certificate of employment is found in 
the Guidelines:  
 

"A certificate of employment from the employer stating the period of employment and 
the form of employment. The certificate of employment must be written and signed by 
your employer. Apart from the name, address and telephone number of the employer, the 
name of a contact person at the employer must also be given. The certificate must also 
include the company’s registration number and your duties. It must also state how many 
hours you will work each week."  

 
In Sweden, the Migration Board follows the principle of unimpeded evidence, which means that the 
Migration Board has a margin of discretion to determine what type of documents shall be provided in 
a specific case. This means that the list of documents as required for registration is not exclusive, e.g., 
the following documents that may be enclosed for self-employment registration: 
 

• a marketing plan for the company  
• a lease agreement for premises necessary for the company’s operations  
• proof of previous experience and expertise within the field in question  
• invoices from the company  
• receipts/invoices for materials purchased  
• VAT accounts  
• transfer documents if you have purchased an already established business.    

 
Regarding sufficient resources, the legislation requires documents confirming that he or she has 
adequate assets to support himself/herself and his/her family members, and has comprehensive health 
insurance for himself/herself and his/her family members that are valid in Sweden: Ordinance 
(2006:262). It follows from the Guidelines of the Swedish Migration Board that for registration of 
people with sufficient resources it is required that they provide documents confirming that their 
finances are secured through, for example, a pension from their home country or capital. Article 8(3) 
last indent is almost effectively transposed, however, the specific requirement that no specific amount 
can be stated has not been transposed.  
 
The form includes certificates or similar documents confirming that you have a pension or 
independent means and a health insurance coverage certificate.  
 
For students, it is requested that EU/EEA citizens provide a copy of their passport or national ID 
showing citizenship, and a certificate of acceptance stating the duration of their studies at 
“gymnasium” or higher education certificate, statement of means of support, and health insurance 
coverage certificate. The Guidelines also require:  

• Proof of enrolment on a course or programme which is at least to high school level.  
• Assurance (meaning a declaration of the person concerned or documentary proof 

thereof) that you have sufficient funds for your keep.  
• Proof that you have comprehensive medical insurance that is valid in Sweden. 

 
Transposition is considered correct. 

http://www.migrationsverket.se/blanketter/bob/eu/blur_140011_en.pdf
http://www.migrationsverket.se/blanketter/bob/eu/blbilA_222021_en.pdf


 

Milieu Ltd & 
Europa Institute  

Conformity Study Directive 2004/38/EC for Sweden  2008  30/56 

 

 
• Sufficient resources (Article 8(4)) 

 
Article 8(4), not allowing MS to lay down fixed amount which they regard as "sufficient resources", is 
not transposed (gap). The Guidelines of the Swedish Migration Board provide that only people with 
sufficient resources are required to provide documents confirming that their finances are secured 
through, for example, a pension from home country or capital. 
 
(c) Documents requested to family members who are Union citizens 
 
According to Chapter 3a Section 11 of the Aliens Act (2005:716), the Swedish Migration Board may 
require that an applicant provide certain documents as defined in Article 8(5) of the Directive. The 
decision is made by the Swedish Migration Board on the basis of the standard procedure.  
 
The list of documents that are required for registration is obtainable from the homepage of the 
Swedish Migration Board, which indicates that there is an obligation to submit proof. The documents 
required are those prescribed by Chapter 3a Section 8 of the Aliens Decree (2006:97).  
 
The application form for the registration of the right of residence for EU/EEA citizens is found at the 
web site http://www.migrationsverket.se/blanketter/bob/eu/blur_140011_en.pdf.   
 
It is requested that EU/EEA citizens provide a copy of their passport or national ID showing 
citizenship as well as a certificate of kinship and a certificate showing that you are financially 
dependent on the person living in Sweden. 
 
The Guidelines state that the following documents must be enclosed:  
 

• a marriage certificate (spouses and registered partners)  
• a civil registration certificate, lease agreement or proof of purchase of a residence (co-

habitees)  
• a birth certificate (children)  
• a civil registration certificate from the person’s home country or a bank statement 

showing receipt of regular financial support from the child/parent (children over the 
age of 21 years and parents). 

 
Regarding other family members, Article 8(5)(e)-(f) of the Directive, the documents that may be 
required by a Member State are registration certificates for family members as EU citizens - 
documents certifying that they are dependents as well as a medical certificare confirming the existence 
of serious health issues. Sweden has not adequately transposed Article 3.2(a) (see reasoning under 
Article 3.2(a)). According to the Swedish legislation, a resident permit may be given someone who is 
resident in or who has been granted a residence permit to settle in Sweden if he or she has been a 
member of the same household as that person and there exists a special relationship of dependence. 
The transposition is ambiguous.  
 
 
(d) Family members who are not nationals of a Member State (Article 9-11)  
 

• Administrative formalities (Article 9) 
 
Chapter 3a Section 10 of the Aliens Act (2005:716) obliges family members of a EEA national who is 
not an EEA national himself or herself, who has a right of residence and who intends to stay in 
Sweden for a period longer than three months, to apply to the Swedish Migration Board for a 
residence card within three months of arriving in Sweden. 
 
In the case of non-compliance with the requirement to apply for a residence card, the transposing 

http://www.migrationsverket.se/blanketter/bob/eu/blur_140011_en.pdf
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legislation prescribes a possibility of imposing a conditional financial penalty. The decision is taken 
by the migration court after application by the Swedish Migration Board. The appropriateness of the 
conditional financial penalty may be assessed by the migration court, and such an assessment includes 
a proportionality and non-discrimination assessment in accordance with the Swedish administrative 
principles. It is debatable whether the Swedish approach conflicts with legal certainty, but this is a 
matter of assessment.  
 

• Issue of residence cards (Article 10) 
 
Article 10 is a detailed Article addressing the issue of residence cards to family members of a Union 
citizen who are not themselves Union citizens.  
 

o General aspects 
The Directive specifically requests the residence card to be called “Residence Card of a family 
member of a Union citizen”. Although this term is not used in Chapter 3a Section 7 of the Aliens 
Decree (2006:97), there are application rules for “Residence Card of a family member of a Union 
citizen” available at the official site of the Swedish Migration Board: 
http://www.migrationsverket.se/blanketter/bob/eu/bluk_144011_en.pdf 
 

o Documents requested 
 
The Swedish transposing legislation (Chapter 3a Section 9 Aliens Decree) does not include any 
compulsory requirement to present the documents as above for the residence card to be issued. 
However, the Swedish Migration Board has a margin of discretion and its practice is to treat the 
requirement as a compulsory one. 
 
The documents requested in the legislation are: 

−−  documents confirming his or her family ties to an EEA national. The form refers to 
certificate of kinship and as example a marriage certificate. 

−−  a registration certificate or other documents confirming that the EEA national from whom 
the right of residence is derived has a right of residence in Sweden 

−−  and, insofar as this is a condition for the applicant’s right of residence, documents 
confirming that he or she is a dependant of the EEA national or his or her spouse or 
cohabiting partner: Ordinance (2006:262). The form states “certificate showing that you 
are financially dependent on the person living in Sweden (parents and children over 21.” 

 
Regarding other family members, Article 10.2(e) of Directive 2004/38/EC prescribes documents to be 
provided for the purpose of issuing a residence card - a document issued by the relevant authority in 
the country of origin or country from which they are arriving certifying that they are dependants or 
members of the household of the Union citizen, or proof of the existence of serious health grounds: 
Sweden has not adequately transposed Article 3.2(a) (see reasoning under Article 3.2 (a)). According 
to the Swedish legislation, a resident permit may be given someone who is resident in or who has been 
granted a residence permit to settle in Sweden, if he or she has been a member of the same household 
as that person and there exists a special relationship of dependence. The transposition is ambiguous.  
 
For cohabitees, the Swedish forms require a lease agreement or proof of purchase of a residence. 
 

• Validity of residence cards (Article 11)  
 
Article 11 provides for the period of validity of residence cards and provides that certain temporary 
absences will not render the card invalid. Article 11 has been correctly transposed by Sweden. 
 
(e) Retention of the right of residence in the event of death, departure, divorce, annulment or 

termination 
 

http://www.migrationsverket.se/blanketter/bob/eu/bluk_144011_en.pdf
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• Retention of the right of residence by family members in the event of death or 
departure of the Union citizen (Article 12) 

 
Article 12 provides that family members retain the right to reside where the Union citizen dies or 
leaves the Member State. The Article deals with a number of different groups of people.  
 

- Family members who are EU citizens (Article 12(1)) 
 
Under Chapter 3 a Section 2 of the Aliens Decree An alien who is a family member who is an EEA 
national must fulfil one of the conditions stated in Chapter 3a, Section 3 of the Aliens Act in order to 
have a right of residence, if the person from whom he or she has derived the right of residence dies or 
leaves Sweden. Those conditions are Article 7(1) conditions. The transposition is therefore correct. 
 

- Family members who are not EU citizens (Article 12(2)) 
 
Family members who are not nationals of a Member State will under certain circumstances retain their 
right of residence in the case of the citizen's death or departure from the host Member State. The 
common condition is to have resided in SE as a family member for at least one year. This condition 
has been properly transposed by Chapter 3 a Section 2 of the Aliens Decree.  
 
In relation to the conditions listed in Article 12(2) second subparagraph of the Directive, the Swedish 
act has correctly transposed the substance of the provision: able to show that they are workers or self-
employed or have sufficient resources for themselves and their family members. However, the 
reference to the interpretation of sufficient resources under Article 8(4) of the Directive is not 
transposed into Swedish law, though this does not affect the conformity.  
 
The requirement of Article 12(2) last subparagraph stating that the family members mentioned in 
Article 12 shall retain their right of residence exclusively on a personal basis, is not transposed into 
Swedish law. For that reason the transposition is considered to be incomplete.  
 
Sweden has more favourably transposed Article 12(3) of the Directive on the retention of the right of 
residence of children and of the parent who retained custody until the completion of study. Chapter 3a 
Section 3 of the Aliens Decree refers to “any family member retaining custody”. On the other hand, it 
limits the concept of children to descendants of 21 years old. This is not in line with the Directive and 
constitutes a case of non-conformity.   
 

• Retention of the right of residence by family members in the event of divorce, 
annulment of marriage or termination of registered partnership (Article 13) 

 
Article 13 is similar to Article 12 in that it provides that family members can retain their right of 
residence whether there is a divorce, annulment or termination of a civil partnership. For family 
members who are Union citizens, see the comments under Article 12.  
 

- Family members who are EU citizens (Article 13(1)) 
 
Article 13(1) states that divorce, annulment of the Union citizen's marriage or termination of his/her 
registered partnership shall not affect the right of residence of his/her family members who are 
nationals of a Member State. Before acquiring the right of permanent residence, the persons concerned 
must meet the conditions laid down in points (a), (b), (c) or (d) of Article 7(1). 
 
Chapter 3a Section 4 of the Aliens Decree correctly transposes the provision: the annulment of the 
Union citizen's marriage or dissolution of his/her registered partnership or termination of cohabiting 
relationship shall not affect the right of residence of his/her family members who are nationals of a 
Member State. 
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- Family members who are not EU citizens (Article 13(2)) 
 
Article 13(2) is similar to Article 13(1) and applies to family members who are not nationals of a 
Member State, where  
 

(a) prior to initiation of the divorce or annulment proceedings or termination of the registered 
partnership referred to in point 2(b) of Article 2, the marriage or registered partnership has lasted at 
least three years, including one year in the host Member State; or  

 
Sweden has effectively transposed this provision by Chapter 3a Section 4 of the Aliens Decree that 
recognises retention of the right of residence for third country nationals in the case of divorce or 
termination of registered partnerships, if the marriage, cohabiting relationship or registered partnership 
has lasted for at least three years, including at least one year in Sweden, when the process of divorce 
or annulment or dissolution of the cohabiting relationship or registered partnership is initiated. This 
corresponds to the Directive's requirement.  
 
It is worth mentioning that registered partnerships are treated the same as marriages according to 
Swedish legislation.   
 

(b) by agreement between the spouses or the partners referred to in point 2(b) of Article 2 or by court 
order, the spouse or partner who is not a national of a Member State has custody of the Union citizen's 
children; or 

 
The Swedish legal system acknowledges both the agreement and the court order. It accepts that 
custody may be retained by any family member. With this, the Swedish transposition is more 
favourable than required by the Directive.  
 

(c) this is warranted by particularly difficult circumstances, such as having been a victim of domestic 
violence while the marriage or registered partnership was subsisting; or 

 
The transposing measure does not contain specifications, but states "it is warranted in view of 
particularly difficult circumstances in the relationship". The lack of reference to domestic violence 
makes the transposition incorrect.  
 

(d) by agreement between the spouses or partners referred to in point 2 (b) of Article 2 or by court 
order, the spouse or partner who is not a national of a Member State has the right of access to a minor 
child, provided that the court has ruled that such access must be in the host Member State, and for as 
long as is required. 

 
The transposing Swedish legislation does not explicitly state "for as long as is required". Transposition 
is thus incomplete. 
 
Second subparagraph of Article 13.2(d) requires that before acquiring the right of permanent 
residence, the right of residence of the persons concerned shall remain subject to the requirement that:  
- they are able to show that they are workers or self-employed persons; or 
- that they have sufficient resources for themselves and their family members not to become a burden 
on the social assistance system of the host Member State; and 
- have comprehensive sickness insurance cover in the host Member State; or 
- that they are members of the family, already constituted in the host Member State, of a person 
satisfying these requirements.  
 
The overall conclusion is that the requirements are effectively transposed by Sweden with the 
exception laid down in Article 13.2(d) para. 2 stipulating that 'sufficient resources' shall be as defined 
in Article 8(4). However, this is not considered to be a conformity issue.  
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Finally, the last subparagraph of Article 13.2(d) stipulates that such family members shall retain their 
right of residence exclusively on a personal basis. Sweden has not transposed this requirement, though 
neither is this a conformity issue.  
 
 

2.3.3 Retention of the right of residence (Article 14) and protection against 
expulsions under (Article 15) 

 
(a) Conditions under Article 14 
 
Article 14 provides for the circumstances in which persons retain the rights of residence granted by 
Article 6 and Article 7 respectively.  Article 14 regulates the situations that lead to the end of the right 
of residence for not meeting the conditions. 
 

• Residence for up to three months (Article 14(1)) 
 
According to Article 14(1) of the Directive, the right of residence for up to three months exists 
provided the person does not become an unreasonable burden. The provision has not been transposed 
as such into Swedish law but the legislation is considered in conformity with the Directive.  
 
Chapter 8 Section 2 of the Aliens Act contains a possibility of refusal of entry into Sweden for EEA 
nationals and their family members, if they prove to be a burden to the social assistance system under 
the Social Services Act (2001:453). This rule does not apply to workers or self-employed persons, 
persons seeking employment and their family members. It shall be noted that the view of the Swedish 
Government is that it is not required for an expulsion decision to be taken that an alien has proved an 
actual inability to maintain himself/herself (Government Bill Prop. 2005/06:77, p. 66).  
 
Notably, the transposing legislation in fact also regulates the situation, when the person already is in 
the country, although the Swedish wording "får avvisas" (English "may be refused entry") is used 
here. Obviously, the Swedish words "avvisa" and "utvisa" (English, "refuse entry" and "expel") are 
used as synonyms here due to the peculiarities of the Swedish language (particularly, with regard to 
the fact that the word "refuse entry" is used in combination with the word "after entering Sweden").  
The Swedish transposing provision is broader and covers both situations - refuse entry and expulsion 
without differentiating them explicitly.  
 
As mentioned before, under Swedish law entry includes entry and residence for up to three months. 
 

• Residence for more than three months (Article 14(2)) 
 
Under Section 5 of Chapter 3a of the Aliens Act, “the right of residence exists as along as the 
conditions are satisfied”. This is line with the obligation under Article 14(2) of the Directive. 
However, the obligation under Article 14(2) second subparagraph that verification of the conditions to 
be fulfilled should only be carried out where serious grounds and not on systematically has not been 
transposed.  
 

• Protection against expulsion: recourse to social assistance (Article 14(3)) 
 

Under Article 14(3) of the Directive, an expulsion measure shall not be an automatic consequence of a 
Union citizen's or his or her family member's recourse to the social assistance system of the host 
Member State. According to the Swedish legislation (Chapter 8 section 2 of the Aliens Act), persons 
other than workers or self-employed persons, persons seeking employment and their family members 
may be refused entry if any of them, after entering Sweden, prove to be a burden on the social 
assistance system under the Social Services Act (2001:453).  The Swedish Government has expressed 
the view that the "burden" shall be interpreted restrictively, implying that in the case of expulsion, it is 
shown that the alien in question has made use of the Swedish social assistance system to a greater  
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extent (Swedish ringa omfattning). It follows that an expulsion decision must be based on an 
assessment of each individual case and must consider circumstances such as the length of stay, 
personal circumstances as well as the amount of social aid received (Governmnet Bill Prop. 
2005/06:77, pp. 72-73). An expulsion measure may therefore never be the automatic consequence of 
the Union citizen's or his or her family member's recourse to the social assistance system in Sweden. 
However, the transposing legislation does not explicitly prescribe that one cannot be expelled for 
taking recourse to the social assistance, meaning that one cannot automatically become an 
unreasonable burden for taking recourse to social assistance. In this context, workers and self-
employed can never be considered to be an unreasonable burden.  
 
Notably, the transposing legislation also regulates the situation, when the person is already in the 
country, although the Swedish wording "får avvisas" (English "may be refused entry") is used here. 
Obviously, the Swedish words "avvisa" and "utvisa" (English, "refuse entry" and "expel") are used as 
synonyms here due to the peculiarities of the Swedish language (particularly, with regard to the fact 
that the word "refuse entry" is used in combination with the word "after entering Sweden"). The 
Swedish transposing provision is broader and covers both situations - refuse entry and expulsion 
without differentiating them explicitly. Consequently, there is no specific provision for residence for 
more than 3 months. Non-conformity is therefore concluded. 
 

• Protection against expulsion for workers/self employed persons and job seekers 
 
Article 14(4) provides that an expulsion order may not be adopted against Union citizens or their 
family members if the Union citizens are workers or self-employed persons or if the Union citizens 
entered the territory of the host Member State in order to seek employment. In this case, the Union 
citizens and their family members may not be expelled for as long as the Union citizens can provide 
evidence that they are continuing to seek employment and that they have a genuine chance of being 
employed.  
 
Under Swedish law (Chapter 8 section 2 of the Aliens Act), EEA nationals and their family members 
may be refused entry if any of them, after entering Sweden, proves to be a burden to the social 
assistance system under the Social Services Act (2001:453). This provision does not apply to workers 
or self-employed persons who are EEA nationals. The same applies to their family members. 
 
In relation to job seekers, the requisites "as long as the Union citizens can provide evidence" and "have 
a genuine chance of being engaged" are included into a broader Swedish term "seeking employment" 
(the correct Swedish term is "aktiv arbetssökande" - in English, "active jobseeker"), which implies that 
the person is still looking for a job. 
 
(b) Article 15(2) – expiry of document not a ground for expulsion, and ban on entry – Article 15(3) 
 
Article 15(2) provides that the expiry of the identity card or passport on the basis of which the person 
concerned entered the host Member State and was issued with a registration certificate or residence 
card shall not constitute a ground for expulsion.  
 
The provision is not transposed explicitly. However Chapter 8 Section 1 indent 2 of the Aliens Act As 
lists the expulsion grounds exhaustively. The expiry of ID or passport is not included. Therefore, it is 
concluded a contrario that expiry of the identity card or passport do not constitute grounds for 
expulsion from Sweden. 
 
Article 15(3) prevents Member States from adopting an entry ban when the removal from the territory 
is due to restrictions of free movement not public policy, public health or public security.  
 
A ban on entry in the context of an expulsion decision may be imposed by the Swedish Migration 
Board. However, a refusal of entry or expulsion order that refers to an EEA national or a member of 
his or her family may be combined with such a prohibition as is referred to in the first paragraph only 
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if the order has been issued on grounds of public order and security (Chapter 8 section 19 indent 2 of 
Aliens Act). Therefore, a contrario, there are no other possible grounds. The transposition is 
considered correct. 
 

2.4 Right of permanent residence 
 

2.4.1 General rule for Union citizens and their family members (Article 16: Eligibility) 
 
Article 16 of the Directive recognises the right of permanent residence to Union citizens and their 
family members who have resided legally for a continuous period of five years. The right is no longer 
subject to the conditions of Chapter III. 
 
Chapter 3 a Section 6 of the Aliens Act transposed this provision correctly for Union citizens and 
Section 8 for third country family members. Legality is not defined by the law.  Section 9 clearly 
states that the right is unconditional. Section 8 states that continuity shall not be affected by the 
absences listed in Article 16(3) of the Directive.  
 
The overall transposition is therefore considered correct.  
 

2.4.2 Acquisition of the right of permanent residence for workers/self employed 
person and their family members (Article 17)  

 
Article 17 regulates the conditions under which workers/self-employed persons and their family 
members will acquire the right of permanent residence before completion of 5 years of residence. 
 
Chapter 3a section 5 transposes the requirements of Article 17. Although the transposition is in general 
correct, a number of problems have been detected. 
 
Article 17(1)(c) includes the exemptions for workers or self-employed persons who, after three years 
of continuous employment and residence in the host Member State, work in an employed or self-
employed capacity in another Member State, while retaining their place of residence in the host 
Member State, to which they return, as a rule, each day or at least once a week. The Swedish 
transposing provision mentions "the total professionally active time amounts to five years.", which is a 
further condition, and not foreseen by the Directive. Therefore, the transposition is considered 
incorrect.  
 
In addition, a few remarks are needed. The transposing legislation does not refer to “occupational 
disease” but to “industrial injury”, as defined in Chapter 1 Section 2 of the Law on the insurance in 
cases of industrial injury (1976:380). The key consideration here is whether there a causal link exsists 
between incapacity to work and the work-related injury or disease. Likewise, some contagious 
diseases are also covered by the term "work-related injury" according to the Swedish law. 
 
The concept of “involuntary unemployment” in Swedish legislation includes “periods not worked for 
the persons own making”. 
 
It follows from Chapter 3a Section 5 of Aliens Decree that periods of employment spent in the 
Member State in which the person concerned is working shall be regarded as having been spent in the 
host Member State. Points 1 and 2 transposed (a) and (b). The Swedish law refers to the situation as 
mentioned the first paragraph, point 1 and 2, whilst the Directive states: for the purposes of entitlement 
to the rights referred to in points (a) and (b). Therefore, it follows that (b) has been transposed in 
Sweden by 3. This point is not referred to in the Swedish transposing measure (it only refers to 1 and 
2). It does not however affect the conformity as the Directive does not impose any obligation 
regarding length of residence.  
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Finally, a Swedish national cannot lose nationality upon marriage. As a consequence references in the 
Directive to this situation have not been transposed.  
 

2.4.3 Acquisition of the right of permanent residence by family members  who are 
not nationals of a MS and retained their right of residence (Article 18) 

 
Article 18 grants the right of permanent residence to family members who retained the right of 
residence under Article 12 and 13 of the Directive after a legal and continuous residence of 5 years.  
 
The rule stipulated in Chapter 3a Section 7 of Aliens Act on the acquisition of the right of permanent 
residence by family members to an EEA citizen after a legal and uninterrupted stay in Sweden for five 
years also covers family members of an EEA national to whom Articles 12(2) and 13(2) apply. An 
additional problem is that the Swedish law requires third country family members to live together with 
the EU citizen to obtain the permanent residence.  This can hardly be complied with by the retainees. 
 

2.4.4 Documents certifying permanent residence for Union citizens (Article 19) 
 
Article 19 establishes that upon application the Member State shall issue Union citizen entitled to 
permanent residence with a document certifying permanent residence, after having verified duration. 
The document shall be issued as soon as possible.  
 
This obligation is not effectively transposed. In Sweden, the residence permit sticker is entered 
directly into the passport. The application forms are available at 
http://www.migrationsverket.se/english.jsp. Any residence document to be issued in the form of a 
sticker is contrary to EU law.  
 

2.4.5 Permanent residence card for family members who are not nationals of a MS 
(Article 20) 

 
Similarly, Article 20 of the Directive requires Member States to issue family members of a Union 
citizen with a permanent residence card which will be automatically renewed every 10 years. The 
application is to be submitted before the residence card expires. Interruption in residence not 
exceeding 2 years will not affect the validity of the card. Member States can impose sanctions for 
failure to comply with this requirement.  
 
Likewise, this obligation is effectively transposed. It follows from Chapter 3a Section 7 p. 5 and 
Section 7b of the Aliens Decree (2006:97) Chapter 3a Section 7 p. 5 and Section 7b of the Aliens 
Decree (2006:97) that according to the Swedish legislation, the document certifying permanent 
residence shall be issued no later than 6 months after application for such cards. The permanent 
residence card should be renewable automatically every 10 years. 
 
It shall be noted that under the general regime, the Swedish legislation does not in this context 
distinguish between permanent residence cards and permanent residence cards for family members. 
Third country family members obtain "permanent residence cards".  
 
When you have been in Sweden legally and with right of residence for five years without a break, you 
have a permanent right of residence. If you would like a permanent right of residence certificate you 
can apply for a permanent residence card at one of the Migration Board permit units. The application 
form is available at http://www.migrationsverket.se/infomaterial/bob/sokande/eu/euuk_en.pdf. 
 

2.4.6 Continuity of residence (Article 21) 
 
Article 21 states that for the purpose of the Directive, continuity of residence may be attested by any 
means of proof in use in the host member State. Continuity of residence is broken by any expulsion 
decision duly enforced against the person concerned. 



 

Milieu Ltd & 
Europa Institute  

Conformity Study Directive 2004/38/EC for Sweden  2008  38/56 

 

 
The Aliens Act does not explicitly stipulate that all means of proof are accepted. Furthermore, the 
issue of continuity broken by an expulsion decision is not regulated by the transposing legislation. The 
lack of transposition of breaks of continuity is more favourable than the Directive’s requirement. 

 

2.5 Common provisions (Articles 22-26) 
 

2.5.1 Territorial scope (Article 22) 
 
The legislation does not apply to Aland.5 
 
The Swedish legislation does not impose territorial restrictions on the right of residence and permanent 
residence either of its own nationals or EEA nationals. 
 
To enter Sweden, nationals in the majority of countries outside the EU require a visa and a valid 
passport. This is the main rule laid down in Chapter 2 of Aliens Act. Everyone who wishes to visit 
Sweden and the other Schengen states will need a passport, valid for at least three months after the 
final date stated in the visa. This requirement applies to the nationals of the countries mentioned on the 
list available at the official homepage of the Swedish Migration Board. Visitors who arrive from 
countries that are not on the list can enter Sweden and the other Schengen countries and remain there 
without a visa for three months.  
 
The visa should be complete and be entered in the passport before entry into the Schengen area. To get 
the visa, one must have money for travel to and for staying in Sweden, as well as for the journey 
home. The Swedish authorities have estimated that a person needs €40 (approximately SEK 370) for 
each day spent in Sweden. This amount could in certain instances be lower, such as in the case of a 
young child, if the cost of food and accommodation is paid in advance or if the applicant intends to 
stay with relatives or friends. You can prove that you have sufficient money for your keep by, for 
example, producing an account statement from your bank or a document showing that the person 
inviting you to Sweden promises to cover all expenses during your visit. 
 
It is also necessary to have individual medical travel insurance which covers any costs that could 
arise in conjunction with 

- emergency medical assistance  
- emergency hospital care  
- transport to your home country for medical reasons.  

 
The right to enter the Schengen area is examined every time you pass the outer border of the area. At 
the border control everyone who enters the area must be able to show that they have money for their 
keep during their visit and for their return journey home and that they have medical travel insurance 
and documents showing the purpose of their visit. However, the Swedish legislation distinguishes 
between "external" and "internal borders" (within EU). An internal border may be crossed without any 
checks being carried out.  
 
In terms of travelling from Sweden, this matter is not specifically governed by the Swedish law. 
 

2.5.2 Right to take up employment by family members (Article 23) 
 
Article 23 of the Directive states that irrespective of nationality, the family members of a Union 
citizen who have the right of residence or the right of permanent residence in a Member State shall be 
entitled to take up employment or self employment there. 
 
                                                 
5 Please, see Act on the Autonomy of Åland http://www.lagtinget.ax/text.con?iPage=59&m=228 . 

http://www.lagtinget.ax/text.con?iPage=59&m=228
http://www.lagtinget.ax/text.con?iPage=59&m=228
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Chapter 2 Section 8 of the Aliens Act (2005:716) states:  
 
"The passport, visa, residence permit and work permit requirements stated in Sections 1, 3, 5 and 7 for 
entry, stay and work do not apply to nationals of Denmark, Finland, Iceland or Norway. The residence 
permit and work permit requirements do not apply to EEA nationals and their family members who 
have a right of residence. The work permit requirement does not apply to an alien who has a 
permanent residence permit. However, the exemption from the passport requirement for entry only 
applies to nationals referred to in the first paragraph who are entering or have entered Sweden directly 
from a Schengen State." 
 
Although the transposing legislation (Chapter 2 section 8 of the Aliens Act) does not explicitly refer to 
the case of self-employment here, the reference also covers self-employment in Sweden.  
 

2.5.3 Equal treatment (Article 24) 
 
Article 24(1) of the Directive grants the right of equal treatment to Union citizens and their family 
members (including third country family members). 
 
This provision has not been transposed. Equal treatment is a fundamental principle according to the 
Swedish constitution and is strictly followed by the Swedish authorities. Article 9 of the Instrument of 
Government (1974:152) provides that "Courts of law, administrative authorities and others performing 
tasks within the public administration shall have regard in their work to the equality of all before the 
law and shall observe objectivity and impartiality." 
 
In accordance with the Directive, the principle of equal treatment is broad and also comprises granting 
social assistances, grants, access to work and similar rights. In addition, the novelty is that the equal 
treatment covers third country family members. 
 
Thus, in the Swedish law the principle of equal treatment covering equality before the law applies a 
narrower meaning than required by the Directive. However, it may be argued here that the principle of 
equal treatment is one of the oldest and basic (often uncodified) principles rooted in the Swedish legal 
system in particular, and the Nordic legal tradition in general. It is also implied in the legislation.  
 
The transposition is considered ambiguous. 
 
Article 24(2) of the Directive allows the host Member States not to confer entitlement to social 
assistance during the first three months of residence or, where appropriate, the longer period provided 
for in Article 14(4)(b), nor shall it be obliged, prior to acquisition of the right of permanent residence, 
to grant maintenance aid for studies, including vocational training, consisting in student grants or 
student loans to persons other than workers, self-employed persons, persons who retain such status and 
members of their families.  
 
The Swedish legislation provides a possibility to obtain maintenance aid (both, student grants and 
student loans) for studies if certain conditions are satisfied. It addition, Sweden allows for study aid to 
be granted, even if the requirement of the residence permit is not fulfilled. In this respect, the 
transposition is more favourable. 
 

2.5.4 General provisions concerning residence documents (Article 25) 
 
Under Article 25(1) of the Directive, Possession of a registration certificate, of a document certifying 
permanent residence, of a certificate attesting submission of an application for a family member 
residence card, of a residence card or of a permanent residence card, may under no circumstances be 
made a precondition for the exercise of a right or the completion of an administrative formality, as 
entitlement to rights may be attested by any other means of proof. 
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For EU citizens, the transposing legislation does not grant an unequivocal right to not have imposed a 
precondition to hold a residence card or a residence certificate when exercising a right or the 
completion of an administrative formality. Incomplete transposition is concluded. 
 
With regard to Article 25(2), as a rule Swedish administrative authorities do charge for their services 
in a non-discriminatory manner, which is in accordance with both the national legislation and the 
Directive.    
 

2.5.5 Checks (Article 26) 
 
Article 26 provides that Member States may perform checks to ensure that beneficiaries of the 
Directive carry their residence cards in the same way as nationals carry their identity card.  
 
Section 9 of the Aliens Decree has included the obligation on Aliens staying in Sweden to, when 
requested to do so by a police officer, present a passport or other documents showing that he or she 
has the right to remain in Sweden. It is also the duty of the alien, when summoned by the Swedish 
Migration Board or the police authority, to visit the Board or the authority and provide information 
about his or her stay in this country. If the alien does not do so he or she may be collected by the 
police authority. 
 
Generally, there is no obligation to carry ID in Sweden. However, it is an obligation of an alien 
staying in Sweden to, upon request by a police officer, to present a passport or other documents 
showing that he or she has the right to remain in Sweden. As no similar obligation is imposed on 
Swedish nationals, non-conformity is concluded.  
 

2.6 Restrictions on the right of entry and residence on grounds of public policy, 
public security and public health 

 
2.6.1 General principles (Article 27) 

 
Article 27 of the Directive laid down the general principles to be respected in the adoption of measures 
based on public order, public security and public health. Swedish transposition of this Article is poor.  
 
 

• Article 27.1 on the restriction of freedom of movement and residence:  
The legislative framework and the practical application should be distinguished as the Swedish 
legislation does not provide for a clear picture in terms of how severe a crime has to be in order to use 
expulsion as a sanction. 
 
First, Swedish legislation contains several provisions regulating expulsion of aliens on the grounds of 
public order and security. 
 
According to Chapter 8 Section 1 indent 5 of the Aliens Act (1991:572), an alien may be refused entry 
if he or she does not meet the requirements for entry laid down in Article 5 of the Schengen 
Convention (herein provisions on refusal because of public security). Note, however, that Schengen 
Convention in principle does not apply to persons protected by Directive 2004/38/EC. Furthermore, 
point 5 of the same Article, provides that an alien may be reused entry if he or she has been refused 
entry or expelled from a state belonging to the European Union (or from Iceland or Norway).  A 
prerequisite is that the alien has failed to follow applicable provisions concerning an alien's entry into 
or stay in that state, with reference to Chapter 7 Section 6 of the Alien Act according to which there is 
a serious threat to public order or internal security. Chapter 7 Section 6 of the Alien Act is however 
not applicable to EU nationals, but applies to third country family members (a person who is not a 
national of a state belonging to the European Union). A decision on expulsion shall be based on 
Chapter 8 Section 2 of the Aliens Act, according to which an alien may be refused entry:  
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• if it can be assumed that during the stay in Sweden or in some other Nordic country he or she will 
not support himself or herself by honest means or will engage in activities that require a work 
permit, without having such a permit (p. 2) 

• if it can be assumed, on the basis of previous imprisonment or some other particular circumstance, 
that he or she will commit a criminal offence in Sweden or in some other Nordic country (p. 3) 

• if it can be assumed on the basis of previous activities or otherwise that he or she will engage in 
sabotage, espionage or unlawful intelligence activities in Sweden or in some other Nordic country 
or (4) 

• if, pursuant to the Act on Certain International Sanctions (1996:95), it has been prescribed that he 
or she may be refused entry (p. 5) 

 
Chapter 8 Section 2 p. 1 does not apply to EU nationals according to the last para. which is in 
conformity with the Directive's requirement. On the other hand, EU nationals are not exempted from 
the expulsion grounds of Chapter 8 Section 2 p. 2 and 5. This is not in line with Community 
legislation, and the transposition is incorrect in this respect.  
 
According to Chapter 8 Section 8 of the Alien Act, an alien may be expelled from Sweden if he or she 
is convicted of an offence that is punishable by imprisonment. An alien may also be expelled if a court 
sets aside a suspended sentence or probation that has been imposed on an alien and imposes another 
penalty. 
 
Furthermore, the Special Aliens Control Act (1991:572) regulates situations where an alien may be 
deported not already regulated by the Aliens Act. One of the grounds listed is public security.  
 
The Swedish legislation does not, however, provide that the listed grounds may not be invoked to 
serve economic ends. It is therefore concluded that the Swedish legislation is not in conformity with 
the Directive.  
 
It is noted in this context that the Swedish version of the text of the Directive uses the term "utvisning" 
when describing measures that in some way constitutes a removal of a person from the host country. 
In the English version, the term "expulsion" is used (with the exception of Art. 5.4 where the term 
"turn back" is used). According to Swedish terminology "avvisning" is a decision by an administrative 
authority when an alien that does not, or does not at the time when the decision to remove the person 
from Sweden has been brought into force, have had residence permit in Sweden after his entry. 
"Utvisning" means removal in other situations, for example, as a consequence of that the alien has 
been convicted for a crime of a certain degree or when the alien has stayed on in Sweden despite 
his/her residence permit having expired. Consequently, the Directive's use of the term "utvisning" 
covers both the above Swedish terms. (Reparatory legislative materials: Government Bill 2005/06:77)  
 
In this context, it is worth clarifying the difference between "public security" and "national internal 
security". 
 
Regarding situations that could be considered as public order and public security grounds, they are 
e.g., terrorist crime (Section 3 of Law on penalties for terrorist crime SFS 2003:148), espionage, etc. 
(see Chapter 8 Section 2 of Aliens Act) Swedish Security Police/SÄPO deals with the matters of 
public security. SÄPO engages in five main areas of activities:  
1). Counter-espionage; 
2). Counter-terrorism; 
3). Protection on the Constitution; 
4). Protective security; 
5). Dignitary protection.6  
 
                                                 
6 2007 year report published by the Swedish Security Service 
http://www.sakerhetspolisen.se/download/18.59a6ce1f116807f34088000769/SwedSecurity2007webb.pdf 
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According to the 2007 report published by SÄPO, national internal security includes offences with  
hate crime motives such as offences motivated by xenophobia, offences related to the White Power 
ideology, offences motivated by anti-Semitism, offences motivated by homophobia, agitation against 
an ethnic group.7 It is also a part of the SÄPO's obligation to prevent and expose offences against 
national internal security and falls under the area of Protection on the Constitution, which refers to the 
protection of Swedish domestic society (meaning inter alia preventing and detecting illegal activities 
which seek to prevent citizens from exercising their constitutional rights and freedoms).8  
 
In practice, an expulsion decision on the grounds of public security, public policy or public health is 
frequently taken on a case-by-case basis taking into account the interpretation as set forth by EU 
jurisprudence. In the case of Bouchereau, it was decided by the Court that previous criminal 
convictions do not in themselves constitute grounds for the imposition of restrictions on free 
movement. In the Adoui case it was stated that the concept of public policy presupposes the existence 
of a genuine and sufficiently serious threat affecting one of the fundamental interests of society. In the 
cases of Orfanopoulos and Oliveri it was further confirmed that previous criminal convictions can be 
taken into account only insofar as the circumstances which gave rise to that conviction are evidence of 
personal conduct constituting a present threat to the requirements of public policy.  
 

 
• Article 27.2 Chapter 1 Section 8 of the Aliens Act provides that the Act is to be applied so as 

not to limit the freedom of aliens more than is necessary in each individual case. The 
transposing legislation does not explicitly transpose the requirements that previous criminal 
convictions shall not in themselves constitute grounds for taking such measures. However, the 
Directive uses the wording "in themselves". The Swedish legislation may be interpreted in 
such a way that previous criminal convictions shall not in themselves constitute grounds for 
taking such measures, but may be a basis for assuming that the alien will commit a criminal 
offence in Sweden or in some other Nordic country. With that in mind, it appears that the 
Swedish approach is wrong, as the Directive requires that the decision should not be based on 
previous convictions, and the authorities should base the decision on the personal 
circumstances. The fact that the person has previous convictions should not lead to consider 
that the person is a threat to public order and public security. These principles have to be listed 
precisely in the legislation to avoid administrative arbitrariness. However, in one judgment 
(2007-05-02 /Case B1902-07), the High Court has annulled a case regarding an expulsion of a 
Romanian national who committed brutal thievery. The Court's Judgment contains direct 
reference to Art. 27.2 of Directive 2004/38/EC, and is in line with the Donatella Calfa case, 
where the European Court of Justice held that the Greek statute requiring an automatic 
lifetime expulsion from Greece of any foreign national convicted for drug offenses is 
incompatible with basic freedoms to travel guaranteed by EU law as applied to EU citizens, 
finally that it was not justified by public policy. The Swedish High Court has stated that the 
crime in this case was not sufficiently serious for the convicted to be expelled, and common 
preventive measures were not being considered there. The Swedish transposing legislation 
does not explicitly transpose the requirements that the personal conduct of the individual 
concerned must represent a genuine, present and sufficiently serious threat affecting one of the 
fundamental interests of society. Decisions taken on the basis of Chapter 8 Section 2 first 
subparagraph 2, 3 and 4 of Section 8 of the Act, are based on the Alien's own conduct. The 
language use: "an alien may be refused" also indicate that the decision is always based on an 
assessment of each individual case. The Swedish legislation is considered in non-conformity 
with the Directive. On the other hand, the situations listed in Chapter 8 Section 2 of the Aliens 
Act are of this kind.   

                                                 
7 2001 year report published by the Swedish Security Service Offences related to national internal security 
http://www.sakerhetspolisen.se/download/18.7671d7bb110e3dcb1fd80009985/pmv2001en.pdf 
8 2007 year report published by the Swedish Security Service 
http://www.sakerhetspolisen.se/download/18.59a6ce1f116807f34088000769/SwedSecurity2007webb.pdf  
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• Article 27.3 allows for host MS to request other MS to provide information on previous 
criminal records. This option is implied in Chapter 2 Section 2 of Aliens Act (2005:716). 
However, the requirement that such enquiries shall not be made as a matter of routine does not 
explicitly follow from the transposing provision.  Incomplete transposition is concluded.  

• Article 27.4 the right for a person who has been expelled on grounds of public policy, public 
security or public health to re-enter the territory of MS without any formality is not transposed 
(gap).  

 
2.6.2 Protection against expulsion (Article 28) 

 
Article 28 of the Directive lays down specific measures for protection against expulsion.  
 

• Criteria to evaluate the decisions (Article 28(1)) 
 
Under Article 28(1), before making an expulsion decision on grounds of public policy or public 
security, the host Member State shall take account of considerations such as how long the individual 
concerned has resided on its territory, his/her age, state of health, family and economic situation, 
social and cultural integration into the host Member State and the extent of his/her links with the 
country of origin. 
 
Chapter 8 Section 17a of the Aliens Act provides that when a question of expulsion of an EEA 
national or a member of his or her family on grounds of public order and security arises, account must 
be taken of his or her ties to Sweden in accordance with the provisions of Section 11, first paragraph.  
 
Section 11 provides that when a court considers whether an alien should be expelled, it must take into 
account the alien’s ties to Swedish society. The court must pay particular attention to  

1. the alien’s personal circumstances, 
2. whether the alien has any children in Sweden and, if so, the child’s need of contact with the 
alien, the nature of the contact in the past and how it would be affected by the alien’s 
expulsion, 
3. the alien’s family situation in other respects and 
4. how long the alien has been in Sweden. 

 
Furthermore, it follows from Article 5 of the Special Aliens Control Act (1991:572) that the listed 
provisions in the Aliens Act apply to matters under the Special Aliens Control Act. However, the 
transposing legislation does not mention all elements mentioned in the Directive. Therefore, the 
transposition is incorrect.  
 
 

• Expulsion of permanent residents (Article 28(2)) 
 
The Swedish legislation (Chapter 8 Section 7a of the Aliens Act) prohibits an expulsion decision 
against an alien on serious grounds of public policy or public security, except if there are exceptional 
grounds for this. The same right also applies to family members of the Union Citizen (covered by the 
broader term "alien"). Terrorist crime (Section 3 of Law on penalties for terrorist crime SFS 
2003:148), espionage, etc. Swedish Security Police /SÄPO deals with similar matters. These may be 
considered as serious and imperative grounds.  
 
Chapter 8 Section 7a of the Aliens Act states:  
 

"An alien who has a right of residence may be expelled from Sweden out of consideration for public order and 
security. If the alien has a right of permanent residence at the time of the expulsion order, however, he or she 
may only be expelled if there are exceptional grounds for this. An EEA national who is a child or who has 
stayed in Sweden during the ten immediately foregoing years may be expelled only if the decision is 
absolutely necessary out of consideration for public security." 
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It follows further from Section 12: 
 

"An alien may be expelled under Section 8 only when there are exceptional grounds, if he or she had been in 
Sweden on a permanent residence permit for at least four years when prosecution was initiated or if he or she 
had at the time been resident in Sweden for at least five years. This also applies to a national of another Nordic 
country who had been resident here for at least two years when prosecution was initiated and to an alien who 
has a right of permanent residence in Sweden. The provisions of Section 7a, second paragraph also apply to 
expulsion under Section 8. An alien may not be expelled if the alien came to Sweden before he or she attained 
the age of 15 and had been here for at least five years when prosecution was initiated." 

 
It follows from Article 5 of the Special Aliens Control Act (1991:572) that Chapter 8 Section 7a of the 
Aliens Act apply to matters under the Special Aliens Control Act. 
 

• Expulsion of persons living in Sweden for 10 years and minors (Article 28(3)) 
 
According to the transposing legislation, an EEA national who has stayed in Sweden during the ten 
following years may only be expelled if the decision is absolutely necessary out of consideration for 
public security. It follows from Article 5 of the Special Aliens Control Act (1991:572) that Chapter 8 
Section 7 a of the Aliens Act apply to matters under the Special Aliens Control Act. 
 
Chapter 8 Section 7a states:  
 

"An alien who has a right of residence may be expelled from Sweden out of consideration for public order and 
security. If the alien has a right of permanent residence at the time of the expulsion order, however, he or she 
may only be expelled if there are exceptional grounds for this. An EEA national who is a child or who has 
stayed in Sweden during the ten immediately foregoing years may be expelled only if the decision is 
absolutely necessary out of consideration for public security." 

 
Regarding minors (Article 28(3) (b)), Sweden has not transposed the wording "necessary for the best 
interests of the child" correcly. In this respect, it is worth noting that Sweden is a party to the United 
Nations Convention on the Rights of the Child of 20 November 1989, as referred to in the Directive. 
Thus, Sweden is under an obligation to protect the alien minor from being separated from his/her 
family or deprived of any other right inherent in the Convention by not being subject to expulsion. It is 
therefore concluded that Sweden has transposed the wording "necessary for the best interests of the 
child" incorrectly.  
 

2.6.3 Public health (Article 29) 
 
Under Article 29(1) of the Directive the only diseases justifying measures restricting freedom of 
movement shall be the diseases with epidemic potential as defined by the relevant instruments of the 
World Health Organisation and other infectious diseases or contagious parasitic diseases if they are the 
subject of protection provisions applying to nationals of the host Member State.  
 
Sweden has not transposed the provision. The measure restricting freedom of movement on the basis 
of contagious diseases does not exist. However, Chapter 3 Section 8 of the Communicable Diseases 
Act (2004:168) opens up a possibility to carry out a health control when entering Sweden. It also 
contains rules on isolation.  
 
Sweden has not transposed the obligation under Article 29(2) of the Directive that diseases occurring 
after a three-month period from the date of arrival shall not constitute grounds for expulsion. 
However, this shall not be interpreted as if there is no possibility to restrict freedom of movement on 
the basis of protection of public health in Sweden (see above). 
 
Chapter 3 Section 8 of the Communicable diseases act states that “if there is a reason to suspect that a 
person entering Sweden is contaminated with a dangerous disease, a doctor may decide that this 
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person as well as other persons entering Sweden in the same transport shall be subject to a health 
control at the check point.” This is considered an ambiguous transposition of Article 29(3) of the 
Directive, which allows MS to require persons entitled to the right of residence within three months of 
the date of arrival to undergo, free of charge, a medical examination, since the Swedish transposing 
legislation does not indicate that such a health check would be free of charge. 
 

2.6.4 Expulsion as a penalty or legal consequence (Article 33) 
 

Article 33(1) of the Directive states that expulsion orders may not be issued by the host Member State 
as a penalty or legal consequence of a custodial penalty, unless they conform to the requirements of 
Articles 27, 28 and 29. 

The provisions on expulsion orders by the courts on account of criminal offences are set out in 
Chapter 8 of the Aliens Act (2005:716). This legislation specifies the requirements for expulsion and 
what factors can restrict the use of expulsion orders. Under these provisions, an alien can be expelled 
for an offence that is punishable by imprisonment; provided that the alien is sentenced to a more 
severe penalty than a fine or that the court sets aside a suspended sentence or probation that has 
previously been imposed on an alien. A further condition is that it can be assumed that the alien will 
be guilty of continued criminal activity or that the offence is particularly serious. In making its 
assessment the court has to pay particular attention to the alien's personal circumstances and family 
situation as well as how long the alien has been in Sweden. Employment, housing and social 
adjustment, as well as knowledge of Swedish should also influence the assessment. 

In cases involving children, particular attention has to be given to what is required with respect to the 
child's health and development and the best interests of the child in general. In assessing whether an 
alien is to be expelled on account of a criminal offence the court has to pay particular attention to 
whether the alien has any child in Sweden and, if so, the child's need of contact with the alien, the 
nature of the contact between them in the past and how it would be affected by the alien's expulsion. 

It must also be taken into account as to whether there is an impediment to enforcement on account of a 
risk of the death penalty, corporal punishment, torture or persecution so that the alien cannot be sent to 
a particular country, or if there are other special impediments to the enforcement of the expulsion 
order. 

There are no provisions as to when the question of expulsion has to be examined. This means that both 
the prosecutor and the court can decide whether or not to raise the matter. However, expulsion orders 
on account of criminal offences are always made by the court handling the criminal case. 

Under Chapter 8 Section 14 of the Aliens Act, the Government may set aside wholly or in part an 
expulsion order made by a general court on account of a criminal offence or issue a temporary 
residence and work permit, if there is an impediment to enforcement on account of a risk of the death 
penalty, corporal punishment, torture or persecution under the rules in Chapter 12, Sections 1-3 of the 
Aliens Act or if there are some other special grounds why the order shall no longer apply. 

In its assessment of the expulsion order the Government can never review the question of guilt in the 
criminal case.9 

The assessment must never involve a straightforward review of the court's expulsion order or of the 
question of guilt. What the government takes particular account of are circumstances that have 
occurred after the court made the expulsion order and that could not reasonably have influenced the 
court. However, a person who forms ties with Sweden after the expulsion order has been issued - 

                                                 
9 http://www.sweden.gov.se/sb/d/9176 
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though marriage and children, for instance - is deemed to have done so in the knowledge that the new 
family would not be able to live together in Sweden during the period covered by the expulsion order. 

The right to be heard as a fundamental right shall be weighted against the interest of a Member State 
to follow the expulsion order. Due regard shall be taken to the requirements of Articles 27, 28 and 29 
of the Directive. However, the transposing legislation does not fully ensure this right and thus is not in 
conformity with the Directive. The transposition is incorrect. 

2.7 Procedural safeguards against decisions restricting free movement (Article 15, 
and Articles 30-31)  

 
Articles 30-31 of the Directive includes a range of procedural guarantees that need to respected in the 
application of expulsion measures as well as in the adoption of decisions to restrict free movement not 
based on public order, public security and public health (Article 15 of the Directive).  
 
In relation to the decisions covered by Article 15 of the Directive, procedural safeguards are mainly 
regulated in Chapter 13 and 14 of the Aliens Act (2005:716), and also apply in accordance with the 
fundamental administrative principles (e.g., transparency, right to judicial redress, right to be heard). 
Chapter 13 and 14 apply to any restriction of the right of free movement. However, procedural 
safeguards are not adequately transposed into Swedish law, in particular as concerns notification, as 
will be seen below.   
 

2.7.1 Notifications of the decisions (Article 30) 
 
Article 30 includes the obligation to notify the person concerned in writing of any measure taken 
restricting free movement in such a way that they are able to comprehend its content and the 
implication for them (Article 30(1)), and be informed precisely and in full of the grounds on which the 
decision is taken unless contrary to the interest of the State security (Article 30(2)), and specify the 
court or administrative authority competent for appeal, time limit for appeal, and where applicable, the 
time allowed to leave the territory of the State which cannot be less than a month save in duly 
substantiated cases or urgency.  
 
Article 30(1) stipulates that the persons concerned shall be notified in writing of any decision taken, in 
such a way that they are able to comprehend its content and the implications for them. According to 
the Swedish legislation, it is however up to the authority to decide whether the notification shall be 
effected orally, by ordinary letter, by service or in some other way, which is not in conformity with the 
Directive. 
 
Decisions by the Swedish Migration Board:  
According to the Administrative Procedure Act (1986:223), the person concerned shall be informed 
about the contents of the authority's decision.  It is, however, up to the authority to decide whether the 
notification shall be effected orally, by ordinary letter, by service or in some other way. The 
notification shall, however, always be given in writing if the party so requests. The Swedish legislation 
does not contain an absolute right for the person concerned to be notified in writing.  
 
Decisions by the Swedish Migration Court: 
According to the Administrative Court Procedure Act (1971:291), the case shall be presented to a 
party through a document that fully states the decision, and dissenting opinion if one exists.  
 
The wording "in such a way that they are able to comprehend its content and the implications" has not 
been transposed. 
 
Under Article 30(2), the persons shall be informed of the public policy, public security or public 
health grounds on which the decision taken in their case are based. As the Swedish transposing 
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legislation includes a longer list of exceptions than the Directive, it is concluded a case of non-
conformity. Incorrect transposition is concluded. 
 
It follows from Chapter 13 Section 10 of the Aliens Act that an alien is always entitled to a statement 
of the reasons for a decision on a visa if the decision is adverse to the alien and the alien is an EEA 
national. The provisions of Aliens Act are further supplemented by lex generalis.  
 
Generally, the persons concerned shall be informed about reason that settled the outcome, if the 
decision is adverse to the party.  
 
However, the reasons may be omitted, if, inter alia, it is necessary out of concern for national security, 
or if the matter is of such urgency that there is no time to formulate the reasons for the decision, or if 
the matter concerns the issuance of regulations pursuant to Chapter 8 of the Instrument of 
Government. As the Swedish transposing legislation includes a longer list of exceptions than the 
Directive, non-conformity is concluded.  
 
Also see Article 21 of the Administrative Procedural Act (1986:223), however, the party need not be 
notified if it is obviously unnecessary. 
 
Article 30(3) stipulates that the notification shall specify the court or administrative authority with 
which the person concerned may lodge an appeal, the time limit for the appeal and, where applicable, 
the time allowed for the person to leave the territory of the Member State. The transposing legislation 
provides that the person concerned shall be informed about how to appeal the decision by the authority 
(this includes information about time limit for the appeal). The same obligation applies to court 
decisions. As a rule, a refusal of entry order shall be enforced as soon as possible. However, 
enforcement of a refusal of entry or expulsion order applying to an EEA national or a member of his 
or her family who has entered Sweden may take place, at the earliest, four weeks from the day on 
which the EEA national or the family member was informed of the order, unless there are exceptional 
grounds for enforcing the order.  
 
Section 21 of Administrative Procedure Act states: 
 

"Any applicant, appellant or other party shall be informed about the contents of the decision whereby 
the authority determines the matter if this relates to the exercise of public power in relation to someone. 
However, the party need not be notified if it is obviously unnecessary. 
 
When the decision affects a party adversely and it may be appealed against, he shall be informed 
about how to appeal. He shall at the same time be informed of any dissenting opinions under Section 
19 or which have been noted under special provisions. The authority decides whether the notification 
shall be effected orally, by ordinary letter, by service or in some other way. The notification shall, 
however, always be given in writing, if the party so requests. 
 
This Section shall also apply where someone else who is entitled to appeal against the decision requests 
to see the decision." 

 
However, there is a semantic difference between the wording "enforcement of refusal of entry order or 
expulsion decision" as stipulated by the transposing provision and "the time allowed to leave the 
territory" as prescribed by the Directive. As enforcement constitutes the next stage in the expulsion 
procedure, it is concluded that the Swedish law narrows the objective of this provision.  
 
Furthermore, the Directive prescribes that the time allowed to leave the territory shall be not less than 
one month from the date of notification, but not from the day on which the EEA national or the family 
member was informed of the order. In addition, the wording of the transposing provision "an alien 
who is expelled shall leave the country within four weeks from the date when the order becomes final 
and non-appealable" is against the Directive. Incorrect transposition is therefore concluded.  
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2.7.2 Procedural safeguards under Article 31 

 
Article 31 includes different procedural guarantees.  
 

• Access to judicial and administrative appeal (Article 31(1)) 
 
The requirement set out in Article 31 of the Directive that all those decisions that limit the free 
movements of Union citizens and their family members, have been correctly transposed into the 
Swedish legislation. The Swedish Migration Board serves as an appellate body on, inter alia, refusal 
of entry decisions, expulsions and withdrawals of residence permits.  
 
The transposing legislation inter alias provides: 
 
A decision of a police authority on refusal of entry may be appealed to the Swedish Migration Board. 
 
A decision of the Swedish Migration Board may be appealed to a migration court if the decision 
entails 

• rejection of an application for a visa or withdrawal of a visa from an alien who is a 
family member of an EEA national, though not an EEA national himself or herself, 

• refusal of entry or expulsion 
A decision of the Swedish Migration Board concerning a declaration of refugee status or travel 
documents or the withdrawal of a declaration of refugee status may be appealed to a migration court. 
 
A detention order made by a police authority or the Swedish Migration Board may be appealed to a 
migration court. 
 
A decision of the Swedish Migration Board in special cases on questions concerning the treatment or 
placement of aliens being held in detention may be appealed to a migration court 
 
In security cases, a decision of the Swedish Migration Board on refusal of entry, expulsion or a 
residence permit may instead be appealed to the Government. 
 
A decision of the Swedish Migration Board under the first paragraph may also be appealed by the 
Swedish Security Service. 
 
A decision of the migration court is appealed to the Migration Court of Appeal. A decision of the 
migration court in a case of refusal of entry that has been examined by a police authority as the 
administrative authority of first instance may not be appealed. A decision of the migration court on 
detention that has not been made after an appeal concerning the question of detention, may be 
appealed separately to the Migration Court of Appeal. Decisions of the Migration Court of Appeal are 
final.  
 
It is not clear whether the right to appeal can also be invoked in casse of refusal to issue a residence 
document. 
 

• Suspension of the order of expulsion (Article 31(2)) 
  
According to Article 31(2) of the Directive, when the application for appeal against or judicial review 
of the expulsion decision is accompanied by an application for an interim order to suspend 
enforcement, actual removal may not take place until such decision on the interim order is taken.  
 
Chapter 12, section 13a of the Aliens Act states: 
 

“If, after entering Sweden, an EEA national or a member of his or her family has appealed against 
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a refusal-of-entry order issued by a police authority or a refusal-of-entry or expulsion order issued 
by the Swedish Migration Board and, in connection with the appeal, has applied for a stay of 
enforcement of the order, the order may not be enforced before the question of a stay of 
enforcement has been examined.” 

 
The transposing legislation does not allow for any exceptions. The Swedish legislation is therefore 
considered more favourable than the Directive.  
 

• Revision of facts and law (Article 31(3)) 
 
Article 31(3) of the Directive requires that the redress procedures allow for an examination of the 
legality of the decision, as well as of the facts and circumstances on which the proposed measure is 
based. They shall ensure that the decision is not disproportionate, particularly in view of the 
requirements laid down in Article 28. 
 
The requirement to ensure that the decision is not disproportionate has not been explicitly referred to 
by the transposing Swedish legislation (Article 30 of the Administrative Court Procedure). However, 
this is covered by the general procedural principles of proportionality and review of legality. The 
transposition has been considered correct. For more details regarding revision of facts, please see the 
reasoning under Article 28. 
 

2.7.3 Exclusion orders (Article 32) 
 
Article 32(1) of the Directive provides that the persons excluded on grounds of public policy or public 
security may submit an application for lifting of the exclusion order after a reasonable period, 
depending on the circumstances, and in any event after three years from enforcement of the final 
exclusion order which has been validly adopted in accordance with Community law, by putting 
forward arguments to establish that there has been a material change in the circumstances which 
justified the decision ordering their exclusion.  
 
According to Chapter 8 Sections 14 and 20 of the Aliens Act, the government may set aside the 
expulsion order wholly or in part. However, the Swedish legislation does not define the time period, 
within which persons excluded on grounds of public policy or public security may submit an 
application for lifting of the exclusion order. Nor is the time limit for the Member State concerned to 
reach a decision on this application defined. Incomplete transposition is concluded. 
 
Article 32(2) of the Directive indicates that the person concerned shall have no right of entry to the 
host Member State while their application is being considered. It follows from Chapter 8 Section 19, 
14 and 20a of the Aliens Act that an expulsion order/decision on prohibition to return to Sweden, 
apply until otherwise set aside, cancelled by the government. Therefore, the person has not right to 
entry.  
 

2.8 Final provisions (Chapter VII) 
 

2.8.1 Publicity (Article 34) 
 
Article 34 of the Directive imposes on Member States the obligation to disseminate information 
concerning the rights and obligations of Union citizens and their family members on the subjects 
covered by this Directive, particularly by means of awareness-raising campaigns conducted through 
national and local media and other means of communication. 
 
The provision is not transposed into Swedish legislation. However, this provision only requires 
practical implementation. The Swedish Migration Board and the National Board of Trade is 
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responsible for providing information to the public about the Directive and conduct awareness-raising 
campaigns. www.migrationsverkte.se   
 

2.8.2 Abuse of rights (Article 35) 
 
Article 35 allows Member States to adopt the necessary measures to refuse, terminate or withdraw any 
right conferred by this Directive in the case of abuse of rights or fraud, such as marriages of 
convenience. Any such measure shall be proportionate and subject to the procedural safeguards 
provided for in Articles 30 and 31. 
 
The provision has not been transposed. In terms of implementation, marriage of convenience is not 
allowed in Sweden and may lead to refusal, termination or withdrawal any right conferred by this 
Directive, which is in line with the administrative practice of the Swedish Migration Board. However, 
the transposing legislation does not provided for a requirement that this decision shall be subject to the 
procedural guarantees of Art. 30 and 31.   
 

2.8.3 Sanctions (Article 36) 
 
An order by the Swedish Migration Board to supply information necessary to enable registration to 
take place and a residence card to be issued may be combined with a conditional financial penalty. The 
question of imposing a conditional financial penalty is examined by a migration court. The court shall 
assess the appropriateness of such a financial penalty. 
 
Furthermore, if an alien fails to present a passport or other documents showing that he or she has the 
right to remain in Sweden, he may be summoned by the Swedish Migration to supply such 
information. If the alien does not obey this order, he or she may be collected by the police authority. 
 

2.8.4 More favourable provisions (Article 37) 
 
The cases of more favourable than required transposing measures are: 
 

• Article 13(2)(b) on the retention of the right of residence, where an agreement between the 
spouses or the partners or by court order, the spouse or partner who is not national of a 
Member State has custody of the EU citizen's children: the Swedish legal system 
acknowledges both, the agreement and the court order.  

• Article 24(2) MS are not obliged to confer entitlement to social assistance during the first 
three months of residence, nor are MS obliged to grant maintenance aid for studies prior to 
acquisition of the right of permanent residence. Despite this, the Swedish legislation provides 
for a possibility to obtain maintenance aid (both, student grants and student loans) for studies, 
if certain conditions are satisfied. In addition, Sweden allows for study aid to be granted, even 
if the requirement of a residence permit is not fulfilled. In this respect, the transposition is 
more favourable. 

• Article 31(2) on the exceptions from the rule that actual removal from the territory of MS may 
not take place until such time as the decision on the interim order has been taken, the 
transposing legislation does not allow for any exceptions. The Swedish legislation is therefore 
considered more favourable than the Directive.  

 
2.8.5 Transposition (Article 40) 

 
The transposing legislation entered into force on 31 March 2006. 
 
 

http://www.migrationsverkte.se/
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3 Conclusions  
 
The Swedish Migration Board is the CA for migration related issues. Comprehensive information on 
inter alia entry, stay, and residence in Sweden is in both Swedish and English, and is easily obtainable 
on the official web site of the Swedish Migration Board www.migrationsverket.se. This web site also 
contains a handbook with guidance and application forms available to download.  
 
Decisions of the Swedish Migration Board on aliens and nationality matters can be considered by the 
migration court. The procedure is a two-party procedure, which means that the applicant and the 
Swedish Migration Board meet as two parties in the Court.  
 
Directive 2004/38/EC has not been transposed into Swedish Law by a single act, but by several pieces 
of legislation including the Aliens Act (SFS 2005:716) and the Aliens Decree (SFS 2006:97) in 
conjunction with special legislation regulating various migration-related issues. This legislation does 
not reproduce the structure and the wording of the Directive in a literal way. 
 
The definitions have been effectively transposed by Sweden. Several peculiarities have been revealed, 
but they do not affect the transposition. The Swedish transposing legislation uses the term "EEA state" 
which means the states covered by the European Economic Area (EEA) agreement. The European 
Economic Area (EEA) includes the 27 EU Members States and the EFTA member states Norway, 
Iceland and Liechtenstein. This is, however, in conformity with the Directive. The broad term "alien" 
also covers EU/EEA nationals, and is frequently used in the Swedish transposing legislation. 
 
As regards the body of the Directive, most of the provisions addressed to individuals and ensuring 
their rights (e.g., under Chapter II Right of exit and entry, Chapter IV Right of permanent residence) 
are effectively transposed by Sweden, while obligations addressed to the state (e.g., provisions under 
Chapter VI Restrictions on the right of entry and the right of residence on the grounds of public policy, 
public security or public health) lack adequate transposing measures. Lack of adequate transposition 
for such basic obligations of MS, such as to facilitate entry and residence (Art.3.2 (a)), to undertake an 
examination of personal circumstances and justify any denial of entry (Art.3.2 (b)); to issue visas on 
the basis of accelerated procedure (Art. 5.2 para.2) is at hand. The provision on checks (Art. 26) has 
been incorrectly transposed. Not all procedural safeguards (Art. 30-31) are properly transposed into 
Swedish law. 
 
In addition, numerous cases of ambiguous transposition have been revealed. One of the most striking 
examples is that of Article 24 (equal treatment) as the provision has not been transposed. Equal 
treatment is a fundamental principle according to the Swedish constitution and is strictly followed by 
the Swedish authorities. Article 9 of the Instrument of Government (1974:152) provides that "Courts 
of law, administrative authorities and others performing tasks within the public administration shall 
have regard in their work to the equality of all before the law and shall observe objectivity and 
impartiality." In accordance with the Directive, the principle of equal treatment is broad and also 
comprises granting social assistances, grants, access to work and similar rights. In addition, the 
novelty is that the equal treatment covers third country family members. Thus, in Swedish law the 
principle of equal treatment covering equality before the law applies within the narrower meaning than 
that required by the Directive. However, it may be argued here that the principle of equal treatment is 
one of the oldest and basic (often uncodified) principles rooted in the Swedish legal system in 
particular (and the Nordic legal tradition in general), and is implied in the legislation.  
 
Very many instances of incomplete transposition have been found in analyses of the Swedish 
transposition. In addition, the transposition is often ambiguous. In several cases, the transposition is 
more favourable than required. The aggregated effect is that the Swedish legislation has not in a 
sufficiently clear manner embraced the rights of EU citizens and their family members to move and 
reside freely within the territory of the MS.  
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For the most part the transposing provisions do not reproduce the wording of the Directive in a literal 
way. In some cases the different wording produces only slight discrepancies, while in other cases the 
different wording leads to different interpretation and generates confusion in interpretation. In such 
cases, a good argument for an effective transposition is necessary, and comments can be found in the 
TOC attached.  
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ANNEX II:  List of relevant national legislation and administrative acts 
 
a). Legislation  
 

• SFS 2005:716 Aliens Act – Utlänningslag (2005:716), published in The Swedish Code of 
Statutes 29 September 2005, entered into force 31 March 2006 

• SFS 2006:97 Aliens Decree – Utlänningsförordning (2006:97), published in The Swedish 
Code of Statutes 23 February 2006, entered into force 31 March 2006 

• SFS 2005:661 National Identity Cards Decree - Förordning ((2005:661) om nationellt 
identitetskort, published in The Swedish Code of Statutes 1 September  2005, entered into 
force 1 October 2005 

• SFS 2000:655 Study Grants Decree - Studiestödsförordningen (2000:655), published in 
The Swedish Code of Statutes 21 June 2000, entered into force 1 July 2001 

• SFS 1999:1395 Study Grants Act - Studiestödslagen (1999:1395), published in The 
Swedish Code of Statutes 16 December 1999, entered into force 1 July 2001 

• SFS 1997:691 Diplomatic and Consular Fees Decree - Förordning (1997:691) om 
avgifter vid utlandsmyndigheter, published in The Swedish Code of Statutes 19 
September 1997, entered into force 1 November 1997 

• SFS 1992:191 The Fee Regulation – Avgiftsförordning (1992:191), published in The 
Swedish Code of Statutes 23 April 1992, entered into force 1 July 1992 

• SFS 1991:572 Special Aliens Control Act - Lag (1991:572) om särskild 
utlänningskontroll, published in The Swedish Code of Statutes 30 May 1991, entered into 
force 1 July 1991 

• SFS 1986:223 Administrative Procedure Act – Förvaltningslag (1986:223), published 
in The Swedish Code of Statutes 7 May 1986, entered into force 1 January 1987 

• SFS 1978:02 Passport Act - Passlagen (1978:02), published in The Swedish Code of 
Statutes 25 May 1978, entered into force ……. 

• SFS 1971:291 The Administrative Court Procedure Act (1971:291) - 
Förvaltningsprocesslag (1971:291), published in The Swedish Code of Statutes 4 June 
1971 

• SFS 1987:230 Swedish Marriage Code - Äktenskapsbalken (1987:230) 
• SFS 2004:1117 the Registration of Partnership Act - Lag om registrerat partnerskap 

(2004:1117) 
• SFS 1904:26 Law  concerning certain international legal relationships in terms of 

marriage and wardship - Lag (1904:26 s.1) om vissa internationella  rättsförhållanden 
rörande äktenskap och förmynderskap 

• SFS 2004:168 Communicable Diseases Act/Smittskyddslagen (2004:168) 
 
b). Travaux prepairatoires/other legislation as referred to in the TOC 
 
Government Bill prop.2004/05:170 to the Aliens Act (2005:716) 
Government Bill prop. 2005/06:77 
The Swedish Marriage Code (SFS 1987:230)  
Law (1904:26) concerning certain international legal relationships in terms of marriage and wardship



 

Milieu Ltd & 
Europa Institute  

Conformity Study Directive 2004/38/EC for Sweden  2008  56/56 

 

ANNEX III: Selected national case law 
 

• Case B1902-07 of 2007-05-02 
• Case 2006-08-2003 case nr. 4013-06 

 
 
ECJ Case law as referred to during the conformity study (in the TOC): 
 

• Case C- 316/85 
• Case C- 1/05  
• Case C-348/96 
• Case C 30/77 
• Joint cases C-115/81 and C-116/81 
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