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EXECUTIVE SUMMARY 
 
 

1. Introduction 
 
Slovenia is a democratic republic with a parliamentary system. It is a unitary state, organised in a two-
tier system: a national level and a local (municipal) level. The Slovenian legal system is a continental 
legal system. The sources of law are hierarchical: The Constitution, International Treaties, Statutes 
(Laws) of the National Assembly and Regulations and other general legal acts (which must be in 
conformity with the Constitution, laws and also with all the ratified treaties). Regulations are issued by 
the government, ministries, local communities and other public authorities.  
 
The decisions issued by the courts of law are not a formal source of law and therefore not binding for 
the interpretation of law. However, the courts of law often use precedents in judging cases and judicial 
rulings are regularly taken into account when preparing or amending the legislation. The only judicial 
body whose decisions are a formal source of law is the Constitutional Court of the Republic of 
Slovenia (Ustavno sodišče RS). 
 

2. Introduction to the main particularities of the Slovenian legal system relating to the 
transposition of the Directive 2004/38 

 
Vlada Republike Slovenije (The Government of the Republic of Slovenia) is the supreme authority in 
charge of the State Administration. The State administration is organised in governmental ministries 
(15 in all), administrative bodies within respective ministries and in the territorially organised 
Administration Units (58 in all). 
 
The ministry responsible for implementation and application of the Directive 2004/38/EC is the 
Ministrstvo za notranje zadeve (Ministry of the Interior, hereinafter the MNZ). Its legislative tasks 
include all policy questions regarding the transposition of the Directive, the preparation of the draft 
statutes and draft governmental decrees with which the Directive is transposed, and the adoption of the 
necessary ministerial rules. Within the MNZ Direktorat za upravne notranje zadeve (Directorate for 
internal administrative affairs) is responsible for these tasks (more specifically, Sektor za migracije in 
integracijo - the Division for Migration and Integration), which is one of the divisions within this 
Directorate). The Division for Migration and Integration is also authorised to adjudicate – in the name 
of the Ministry - all appeals against the decisions issued by the Administrative Units and by the Police 
in relation to the Directive. 
 
The actual implementation of the Directive is mostly in the competence of the Administrative units. 
They are responsible for the issuing of the residence registration certificates and permanent residence 
permits for EU citizens and for the issuing of the temporary residence permits and permanent 
residence permits to their family members. The Administrative units also issue the decisions on the 
refusal of entry and decisions on the revocation of residence. They also keep official evidence on the 
temporary and permanent residents. Against all these decisions an administrative appeal is possible to 
the MNZ.  
 
The Police are responsible for the border control and the entry and exit procedures at external borders 
(this is not relevant at the internal borders to other EU member states due to the Schengen rules). The 
police at border control are also responsible for issuing the transit and single-entry visas. It is possible 
to appeal against its decisions to the MNZ.  
 
For issuing of the other types of visas, the embassies, diplomatic missions and consulates general are 
responsible. Against their decisions, issued to EU nationals or their family members, appeals are 
possible to the Ministry of Foreign Affairs. 
 



 

The legality and constitutionality of administrative acts are guaranteed by the Courts. After the appeal 
decision has been issued by the competent administrative appellate body (the MNZ in most cases 
related to the Directive), a lawsuit can be filed against that administrative authority at the 
Administrative Court (in a so-called administrative dispute procedure). 
 

3. Conclusions of the legal analysis of the transposing measures for Directive 2004/38/EC. 
 
 a) The method and the manner of transposition 
 
Most of the provisions of the Directive were transposed by the Article ZTuj. This is the only statute 
that was explicitly enacted with the aim of the transposition of the Directive 2004/38/EC. ZTuj is a 
general act regulating aliens and their rights and obligations. Thus, EU nationals and their rights are 
only a small part of the law – the majority is dedicated to aliens from non-EU countries. This also has 
an effect on the quality of the transposition: the instruments of the Directive were transposed by 
adapting – with more or less success – the already existing mechanisms that regulate the rights of non-
EU aliens. For example, the aliens act is constantly referring to the use of permits (which grant a right 
of residence) instead of certificates (which only certify an already acquired right).  
 
On the basis of ZTuj, two implementing rules were issued by the Minister of Internal Affairs 
regulating some minor aspects of the Directive: Prav2 (Rules on the content, form, issuing and 
termination of certificates and permits on the residence of the EU citizens, their family members, and 
family members of Slovenian citizens) regulates the content, form, issuing and termination of 
certificates and permits on the residence and Navod regulates the refusal of entry of EU citizens to 
Slovenia. 
 
Some substantive aspects of the transposition of the Directive 2004/38 are covered by other 
legislation. ZZDT (The Law on the Employment and Work of Foreign Citizens) enables equal rights 
of EU nationals at workplace. Prav1 ( Rules on the method of determining the right to free access to 
the labour market with regard to nationals of the EU and the EEA and their family members)  
regulates a free access to the labour market with regard to nationals of the EU and the EEA and their 
family members. 
 
The majority of the procedural provisions of the Directive were not specifically transposed. The Ztuj 
refers to the existing framework laws that regulate the administrative and judicial procedures. ZUP  
(The Administrative Procedure Act) and ZUS-1 (The Administrative Disputes Act) regulate the 
administrative procedure and judicial review of administrative decisions in general; all decisions, 
issued by state and local administrations have to adhere to these two laws. The Criminal Code (ZK) 
prescribes the crimes and their sanctions and it is also important for the application of the Directive (in 
particular Articles 27-29 and 33). ZP (The Minor Offences Act) is a statute that regulates the 
misdemeanours. 
 
One must note that the legal language in Slovenian legislation differs from that of the Directive in 
some instances. For example: where the Directive uses the term “shall” to oblige the competent 
authority to act in a certain way, the Slovenian legislation usually employs the term “may” in its place, 
as in ‘the permit may be issued’. The use of “may” does not mean that the CA can exercise its free will 
or unbound discretion while making its decision. It rather means that the procedure is instigated by the 
applicant and not by the CA itself on its own initiative. Whenever a “true discretion” by the CA is 
meant this is explicitly mentioned. One example is ZTuj Article 93.k(1): ‘By way of an exception the 
competent body may, at its discretion, regard other relatives as family members’ (see comment to 
Article 3(2) of the Directive in TOC) [emphasis added].  
 
 b) The quality of transposition 
 
Many instances of incorrect or incomplete transposition have been found. The quality of the 
transposition is not good. More specifically,  provisions regarding both family members (those who 



 

are themselves Union citizens and those who are not) and Articles 27-29 are not regulated 
transparently and correctly; these provisions leave too much ground for discretion in the 
implementation of the Directive. For example: family members who are Union citizens themselves are 
not treated as family members but as independent Union citizens. ZTuj does not explicitly regulate the 
extended stay of family members who are themselves nationals of a Member state. Instead ZTuj 
speaks about ‘other reasons”. In practice, the competent authorities issue family members who are 
themselves EU nationals the registration certificates on the grounds of "other reasons". Such an 
imprecise term may, on one hand, enable the responsible authorities to issue certificates to family 
members and even to other EU nationals beyond those enumerated by the Directive. On the other 
hand, the omission of family members who are themselves EU nationals does not give them any 
guarantee that they would really be the beneficiaries of such generous reading of the law. Therefore, 
the transposition is incomplete.  
 
The other main objection to Slovenian transposition is that Slovenian legislation (ZTuj) does not 
explicitly mention or establish the right of residence of Union citizens or their family members – be it 
a right of temporary residence according to Articles 7-13 or a right of permanent residence in 
accordance to Articles 16 to 21 of the Directive. ZTuj has created a system in which competent 
authorities do not issue documents that certify an already existing right of residence but rather issue 
administrative decisions that grant a right of residence. Since such documents do not attest an already 
existing right but confer such right, they are generally not called certificates or cards (as in the 
Directive) but permits. Of the four Slovenian residence documents, only the residence registration 
certificate for temporary residence of Union citizens is correctly conceived and named by ZTuj. In 
most practical cases, such erroneous transposition does not present any problems for Union citizens 
and their family members. 
 
The high number of provisions that have not been transposed is slightly misleading, though. Due to the 
structure of the Directive, each mistake in transposition may result in numerous cases of non-
conformity, as shown in the Table of Concordance. For example, the erroneously named ‘permits” 
(instead of “certificates”) have caused more than ten transposition issues in the TOC. Similarly, the 
reference to be a resident ‘according to a registration certificate’, as a condition to acquire different 
rights, lead to many cases of non-conformity. With the single correction to national legislation, many 
transposition issues could be rectified. Therefore, despite the high number of incorrect or incomplete 
transpositions, the legislation could be improved and put in line with the Directive with comparably 
few changes.  
 
The practical implementation seems to be more satisfactory than the formal transposition. Despite all 
the omissions and incorrect transposition, the system seems to work quite well since none of the errors 
or omissions in the transposition are so serious that it would endanger the actual implementation of the 
Directive, at least until now. On 4 April 2008, 1204 Union nationals were residing in Slovenia with the 
permanent residence permit and 4.464 Union nationals with the temporary residence card (no data 
could be obtained regarding family members who are not Union citizens themselves). According to 
MNZ, until now there have not been any instances of appeals to MNZ or any judicial reviews of 
decisions, issued to these Union nationals or their family members by the Slovenian authorities with 
regard to the Directive. However, the problems detected regarding the transposition of Articles 27-29 
and 33 are serious and may create problems in the future when more EU nationals may reside in 
Slovenia.  
 
For a full overview of the articles that were not effectively transposed, see the summary datasheet. 
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SUMMARY DATASHEET 
 
 

1. Transposing legislation 
 
The transposing legislation was fairly easy to obtain from the official governmental internet site 
(Register predpisov Slovenije) at www.pisrs.si, and from the internet site of the Ministry of the 
Interior at www.mnz.govsi. The latter site also contains all application forms for temporary and 
permanent residence documents. 
 

- The Aliens Act, Zakon o tujcih, adopted: Ur. I. RS, nr. 61/99 (amended: Ur.l.RS, nr. 9/01, 
87/02, 96/02, 93/05 in 79/06, 111/07, 44/08), (ZTuj) 

 
- The Law on the Passports of the Citizens of the Republic of Slovenia, Zakon o potnih listinah 

državljanov Republike Slovenije, adopted: Ur. l. RS, nr. 65/00, (amended: Ur.l.RS, nr. 98/05) 
(ZPLD-1) 

 
- The Law on the Personal Identity Card, Zakon o osebni izkaznici, adopted: Ur. l. RS, nr. 75/97 

(amended: Ur.l. RS, nr. 100/2005) (ZOIzk) 
 

- The Law on the Employment and Work of Foreign Citizens, Zakon o zaposlovanju in delu 
tujcev, adopted: Ur. l. RS, nr. 66/00 (amended: 101/05 in 52/07), (ZZDT) 

 
- The Criminal Code of the Republic of Slovenia, Kazenski zakonik Republike Slovenije, 

adopted: Ur. l. RS, nr. 63/94 (amended: Ur.l. RS, nr. 23/1999, 60/1999 Odl.US: U-I-226/95, 
40/2004, 37/2005 Odl.US: U-I-335/02-20, 17/2006 Odl.US: U-I-192/04-16) (KZ) 

 
- The Administrative Procedure Act, Zakon o splošnem upravnem postopku, adopted: Ur. I. RS, 

nr. 80/99 (amended: Ur.l. RS, nr. 70/2000, 52/2002, 73/2004, 119/2005, 105/2006, 126/2007), 
(ZUP) 

 
- The Minor Offences Act, Zakon o prekrških, adopted: Ur.l. RS, nr. 7/03 (amended: Ur.l. RS, 

nr. 45/2004-ZdZPKG, 86/2004, 34/2005 Odl.US: U-I-19/05-11, 40/2006 (51/2006 popr.), 
115/2006, 139/2006 Odl.US: U-I-69/06-16, 29/2007 Odl.US: U-I-56/06-31, 58/2007 Odl.US: 
U-I-34/05-9, 17/2008), (ZP-1) 

 
- Rules on the method of determining the right to free access to the labour market with regard to 

nationals of the EU and the EEA and their family members, Pravilnik o načinu ugotavljanja 
pravice do prostega dostopa na trg dela državljanov EU in EGP ter njihovih družinskih članov 
(Ur.l. RS, nr. 70/06) (Prav1) 

 
- Instructions concerning the refusal of entry to the Republic of Slovenia of EU citizens, 

Navodilo o zavrnitvi vstopa v Republiko Slovenijo državljanu Evropske Unije, adopted: Ur.l. 
RS, nr. 74/06, (Navod) 

 
- The Administrative Disputes Act, Zakon o upravnem sporu Adopted Ur.l. RS, nr. 105/2006) 

(ZUS-1) 
 

- Rules on the content, form, issuing and termination of certificates and permits on the residence 
of the EU citizens, their family members, and family members of Slovenian citizens, Pravilnik 
o vsebini, obliki, načinu izdaje ter prenehanja potrdil o prijavi prebivanja in dovoljenj za 
prebivanje za državljane držav članic Evropske unije in njihove družinske člane ter družinske 
člane slovenskih državljanov Ur.l. RS, nr. 70/2007 (Prav2) 
 
 

http://www.mnz.govsi/
http://www.uradni-list.si/1/objava.jsp?urlid=199923&stevilka=1035
http://www.uradni-list.si/1/objava.jsp?urlid=199960&stevilka=2908
http://www.uradni-list.si/1/objava.jsp?urlid=200440&stevilka=1662
http://www.uradni-list.si/1/objava.jsp?urlid=200537&stevilka=1290
http://www.uradni-list.si/1/objava.jsp?urlid=200617&stevilka=649
http://www.uradni-list.si/1/objava.jsp?urlid=200070&stevilka=3310
http://www.uradni-list.si/1/objava.jsp?urlid=200252&stevilka=2524
http://www.uradni-list.si/1/objava.jsp?urlid=200473&stevilka=3234
http://www.uradni-list.si/1/objava.jsp?urlid=2005119&stevilka=5310
http://www.uradni-list.si/1/objava.jsp?urlid=2006105&stevilka=4487
http://www.uradni-list.si/1/objava.jsp?urlid=2007126&stevilka=6415
http://www.uradni-list.si/1/objava.jsp?urlid=200445&stevilka=2131
http://www.uradni-list.si/1/objava.jsp?urlid=200486&stevilka=3853
http://www.uradni-list.si/1/objava.jsp?urlid=200534&stevilka=1135
http://www.uradni-list.si/1/objava.jsp?urlid=200640&stevilka=1767
http://www.uradni-list.si/1/objava.jsp?urlurid=20062198
http://www.uradni-list.si/1/objava.jsp?urlid=2006115&stevilka=4907
http://www.uradni-list.si/1/objava.jsp?urlid=2006139&stevilka=6052
http://www.uradni-list.si/1/objava.jsp?urlid=200729&stevilka=1452
http://www.uradni-list.si/1/objava.jsp?urlid=200758&stevilka=3098
http://www.uradni-list.si/1/objava.jsp?urlid=200817&stevilka=554
http://www.uradni-list.si/1/objava.jsp?urlid=2006105&stevilka=4487
http://zakonodaja.gov.si/rpsi/r09/predpis_PRAV8459.html
http://zakonodaja.gov.si/rpsi/r09/predpis_PRAV8459.html
http://zakonodaja.gov.si/rpsi/r09/predpis_PRAV8459.html
http://zakonodaja.gov.si/rpsi/r09/predpis_PRAV8459.html
http://www.uradni-list.si/1/objava.jsp?urlid=200770&stevilka=3838
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2. Assessment of the transposition 

 
            a) Incomplete transposition or non-transposition 
 
Article 2(2)(c) Family members - descendants: ZTuj only mentions children and not other 

direct descendants, and it only mentions unmarried (and not married) children. 
Also, the definition of the dependency is based on the Member state they come 
from. 

Article 2(2)(d) Family members - ascendants: only parents and not other dependent relatives in 
the ascending line are mentioned.  

Article 3(2)(a) Other family members- members of household: ZTuj does not transpose the 
criteria from the Directive except mentioning ‘special circumstance that justify 
family reunification’.  

Article 3(2)(b) Other family members- durable relationship: the provision has not been 
transposed. 

Article 3(2)(b) last 
paragraph 

Personal circumstances: the provision has not been transposed. 

Article 5(2) last 
paragraph 

Facilitation for visa: the provision to grant the family members every facility to 
obtain the necessary visas has not been transposed by Ztuj. 

Article 8(5) Registration documents for family members: This provision has not been 
transposed by Slovenian legislation. 

Article 12(1) Retention of right of residence – departure: The law does not regulate the 
conditions that family members that are themselves the Union citizens must 
fulfil to retain the right of residence after the death or departure of the Union 
citizen. 

Article 12(2), 
second paragraph 

Required documents: ZTuj 93.m(1) only recognise the sufficient resources and 
sickness insurance as proofs for extended stay.  

Article 12(3) Departure from MS: Provision has not been transposed.. 
Article 13(1)  Retention in case of divorce etc.: The provision has not been transposed since 

ZTuj does not explicitly regulate the rights of family members that are 
themselves the Union citizens. 

Article 13(2)(b) Retention of right of residence – custody: The agreement of spouses is not 
mentioned. 

Article 13(2)(c) Retention of right of residence – domestic violence; Only domestic violence is 
mentioned among the conditions for the retention of the right of residence – 
"other such difficult circumstances" are not recognised. 

Article 13(2)(d) Retention of right of residence – custody: The agreement of spouses is not 
mentioned in ZTuj among the conditions for the retention of the right of 
residence. Other possible grounds to be fulfilled before acquiring the right of 
permanent residence for the retention of rights, such as employment and self-
employment, are not mentioned in ZTuj. 

Article 16(3) Continuity of residence: ZTuj does not extend the right of Union citizens, 
whose continuity of residence is not affected by the temporary absence, to the 
family members. 

Article 17(1) (c) 
subparagraphs 2 
and 3 

Permanent residence-workers: the provisions about the periods of employment 
and involuntary unemployment were not transposed. 

Article 20(2) Permanent residence card for family members who are not nationals of a 
Member State: The provision prescribes that the application for a permanent 
residence card must be submitted before the residence card expires. The fines 
imposed on non-Slovenians in similar cases are the double of this and this is to 
be considered a discriminatory practice. 

Article 24(1) Equal treatment: this provision has not been transposed literally into the ZTuj or 
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any other Slovenian statute.  
Article 25(1) Documents: the provision has not been transposed. 
Article 25.2 Issuing of documents: Slovenian law does not refer to the “certificate attesting 

the submission of an application for a family member residence card”. 
Article 27(1) Public order and public security: ZTuj does not transpose the provision that the 

grounds for the refusal of entry shall not be invoked to serve economic ends. 
Article 27(2)-(3) Principles for expulsion: which provide the criteria for decision-making 

regarding the restrictions, were not transposed.  
Article 27(4) Principles for expulsion: Article 27.4 has been transposed incompletely: the 

possibility of re-entry in case of disputed nationality is not regulated. 
Article 28(1) Protection against expulsion - grounds: The social and cultural integration are 

not specifically mentioned in ZTuj. 
Article 28(3) Especial protection against expulsion: it has not been transposed. This means 

that there is no difference between those Union citizens that have resided in 
Slovenia for 10 years (or are minors) and those that have not.  

Article 29(2)-(3) Conditions for public health: They have not been transposed.  
Article 30 (3) Procedural guarantees: Article 30(3) has not been transposed completely. 
Article 33(2) Article 33.2 has not been transposed, neither in ZTuj nor in KZ or in ZP-1. 
Article 40 Transposition: Not all transposing documents have been transposed in time. 
 
            b) Incorrect or imprecise/ambiguous transposition 
 
Article 5 (2), first 
paragraph 

Right of entry of family members who are non nationals of Members States: The 
legislation refers to residence permits instead of residence cards. However, no 
residence permits will be issued but only residence cards. This may create 
confusion in the practical implementation. The Slovenian legislation does not 
seem to have taken into account that Slovenia became a Schengen country as of 
21 December 2007. Although the legislation is confusing, it will not have 
practical consequences because the Regulations are directly applicable. 

Article 6 (1)  Right of residence up to three months: Antonissen exception for job seekers is 
not established by national legislation. 

Article 6(2) Right of residence up to three months: ZTuj incorrectly prescribes a shorter than 
three-month residence in two cases: if the residence permit issued by another EU 
Member state expires before the end of three months, and if entry visa expires 
before the end of three months.  

Article 7(1)(d) Extended stay of family members: ZTuj does not explicitly regulate the extended 
stay of family members who are themselves nationals of a Member state.  

Article 7(2) Family members who are not nationals: ZTuj wrongly prescribes sufficient 
means and medical insurance as a condition for family members. The practical 
implementation of this Article is correct, though. 

Article 7(3) (a) to 
(d) 

Retaining the status of worker: Directive regulates the status of worker whereas 
ZTuj regulates the registration of residence. 

Article 7(4) Students’ family members: this provision has not been transposed. However, 
notice that family members are (incorrectly) much more narrowly defined in 
ZTuj than in the Directive. 

Article 8(3), 
second indent 

Sufficient resources: ZTuj refers to a specific amount of resources 

Article 8(3), third 
indent 

Issuing a registration certificate for students: The national legislation specifies 
the authorities that are responsible for attesting the enrolment at an accredited 
establishment and prescribes a threshold upon which equivalent means are 
judged which  is  contrary to the Directive 

Article 8(4) Sufficient resources: ZTUJ prescribes a fixed amount of minimal income. 
Article 9(1) Residence cards for family members who are not nationals: An additional 

possibility is prescribed for the issuing of residence card to family members. 
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ZTuj prescribes that “permit” will be issued - which is against the spirit of the 
Directive since the right of residence is granted by law and not by an 
administrative decision. 

Article 9(3) Failure to acquire a residence card: prescribed sanctions are discriminative. 
Article 10(1) Issue of residence cards: The transposition is ambiguous since the residence card 

is issued by a “temporary residence permit”. The “residence card” as regulated in 
the Directive should not  take the same form as a permit.  

Article 14(2) Right of residence - conditions: The transposition of this provision is incorrect. 
The Directive speaks about the right of residence, whereas ZTuj speaks about the 
registration of residence 

Article 15(1) Procedural safeguards: Prescribes that the procedural rules from Articles 30 and 
31 apply here. Since those two articles were not transposed correctly, in effect 
the transposition of this paragraph is also incorrect.  

Article 16(1) and 
2 

Permanent residence – general rule: ZTuj does not focus on the conditions 
necessary to attain the right of residence but on preconditions for issuing 
permits. Also, the national law demands 5 years on the basis of a registration 
certificate. There are references to possession and trafficking or drugs and any 
other criminal acts which may be too broad to be covered by the exception of 
public order and public security. 

Article 16(4) Continuity of residence: Again, the focus in on permits and not on rights.  
Article 17(1)(a) Exemptions for persons no longer working in host MS - conditions: ZTuj 

prescribes an additional condition: the condition of 3 years of residence is only 
fulfilled if spent on the basis of the registration certificate.  

Article 17(4)(a) 
(b) and  (c)  

Exemptions for persons no longer working in host MS: ZTuj adds an additional 
condition: the two years of residence must be spent on the basis of the 
registration certificate – the Directive prescribes no such precondition.  

Article 18 Acquisition of the right of permanent residence: The law prescribes more 
conditions that it should: it again requires sufficient resources, valid passport or 
valid ID, etc.    

Article 19(1) Documents certifying permanent residence: Ztuj prescribes a permit and not a 
certificate, as the Directive demands.  

Article 27(1) Restriction of freedom of movement and residence: The provision about the 
restriction of the freedom of movement and residence of Union citizens and their 
family members has been incorrectly and incompletely transposed by ZTuj.  

Article 28(2) Protection against expulsion – exception for permanent residents: ZTuj does not 
mention public policy or public security specifically, but speaks about the 
compromise of public order, national security or the constitutional organisation 
of the state. The transposition is ambiguous. 

Article 29(1) Public health: Erroneously, the focus of ZTuj is on the place of origin (regions in 
which contagious diseases are rife) and not on diseases itself. 

Article 31(2) Appeal against expulsion: The transposition is incorrect in the case of judicial 
review since it does not prevent the execution of the final administrative decision 
unless an application for temporary suspension of administrative decision is 
accepted by the court.  

Article 31(4) Submit defence in person: The guarantee to defence in person is not explicitly 
provided in the court procedure (lawsuit against 2nd instance administrative 
decision). 

Article 32(1) Duration of exclusion order: ZTuj incompletely transposes this provision since it 
only allows the application for lifting of the exclusion after three years (and not 
after a reasonable period). 

Article 33(1) Expulsion as a penalty: ZP-1 does not distinguish between aliens in general and 
Union citizens and their family members. Therefore, no additional explicit 
conditions are prescribed for the expulsion of the latter.  

Article 35 Measures in case of fraud or abuse of rights: The sanctions for working in 
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Slovenia contrary to employment legislation are not proportional for Union 
citizens and Slovenians. 

 
            c) Minor instances of non-conformity  
 
Article 8(2) Deadline for registration: ZTuj does not transpose the requirement that the 

certificate should be issued immediately.  
Article 10(2)(d) 
to (f) 

Issue of residence cards – documents: The provisions regarding the documents 
that family members must present in the application for the residence card, have 
not been transposed by the national legislation. 

Article 14(2) Retention of right of residence: The provision about the (non)systematic 
verifications of the fulfilment of conditions has not been transposed. 

Article 19(2) Document certifying permanent residence: The provision which demands the 
document certifying permanent residence to be issued as soon as possible has not 
been transposed. 

Article 20(1) Permanent residence card: The Slovenian provision does not specify that the 
card should be automatically renewed every 10 years. 
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ABBREVIATIONS USED 
 
 
Article   Article 
 
CA      Competent Authority 
 
KZ  The Criminal Code of the Republic of Slovenia, Kazenski zakonik Republike 

Slovenije 
 
MS Member State 
 
MNZ   Ministrstvo za notranje zadeve (Ministry of Internal Affairs) 
 
Navod  Instructions concerning the refusal of entry to the Republic of Slovenia of EU citizens, 

Navodilo o zavrnitvi vstopa v Republiko Slovenijo državljanu Evropske Unije 
 
Prav1 Rules on the method of determining the right to free access to the labour market with 

regard to nationals of the EU and the EEA and their family members, Pravilnik o 
načinu ugotavljanja pravice do prostega dostopa na trg dela državljanov EU in EGP 
ter njihovih družinskih članov  

 
Prav2 Rules on the content, form, issuing and termination of certificates and permits on the 

residence of the EU citizens, their family members, and family members of Slovenian 
citizens, Pravilnik o vsebini, obliki, načinu izdaje ter prenehanja potrdil o prijavi 
prebivanja in dovoljenj za prebivanje za državljane držav članic Evropske unije in 
njihove družinske člane ter družinske člane slovenskih državljanov 

 
RS   Republic of Slovenia 
 
ZOIzk   The Law on the Personal Identity Card, Zakon o osebni izkaznici 
 
ZP-1 The Minor Offences Act, Zakon o prekrških,  
 
ZPLD-1 The Law on the Passports of the Citizens of the Republic of Slovenia, Zakon o potnih 

listinah državljanov Republike Slovenije,  
 
ZTuj   The Aliens Act (Zakon o tujcih) 
 
ZUP   The Administrative Procedure Act, Zakon o splošnem upravnem postopku,  
 
ZUS-1  The Administrative Disputes Act, Zakon o upravnem sporu  
 
 
ZZDT  The Law on the Employment and Work of Foreign Citizens, Zakon o zaposlovanju in 

delu tujcev) 
 

http://zakonodaja.gov.si/rpsi/r09/predpis_PRAV8459.html
http://zakonodaja.gov.si/rpsi/r09/predpis_PRAV8459.html
http://zakonodaja.gov.si/rpsi/r09/predpis_PRAV8459.html
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1 INTRODUCTION  
 

This conformity study analyses in detail the provisions of Directive 2004/38/EC on the free movement 
of EU citizens in its consolidated version, and it compares it with the legislation in place in Slovenia.  

Directive 2004/38/EC repealed the earlier directives on free movement of persons (Directives 
64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 
90/365/EEC and 93/96/EEC) as from 30 April 2006.  
 
EU citizenship gives every Union citizen the right to move and to reside freely within the territory of 
the Member States. The facilitation and promotion of this right, which is at the same time one of the 
fundamental freedoms of the internal market, is the objective of Directive 2004/38/EC. A second 
objective of Directive 2004/38/EC was to codify and review the various pieces of legislation and case-
law dealing with this issue.  
 
Free movement as a fundamental freedom of the internal market 
 
Free movement is one of the fundamental freedoms of the internal market and can therefore only be 
restricted in a limited number of pre-determined circumstances. Thus, national legislation cannot adopt 
more restrictive legislation than provided for in the Directive.  
 
Directive 2004/38/EC introduces, on the one hand, a uniform approach regarding the formalities that 
Member States can impose upon EU citizens residing in their territory. These formalities are expressly 
established in the Directive and restricted in function of the duration of the stay in the Member States.  
 
• For a stay of less than three months, the only formality a Member State can impose is the 

presentation of a valid passport or national identity card.  
 
• For residence of more than three months, a Member State can only require the EU citizen to register 

in the population register of the place of residence. This registration needs to be validated 
immediately if a certain number of conditions are complied with. The Member State can only 
require the EU citizen to present proof that he/she is a worker, a self-employed person, a student or 
has sufficient resources not to become a burden upon the social security system of the Member 
State. Member States cannot lay down a fixed amount of what they consider to be ‘sufficient 
resources’, but must always take into account the personal situation of the person concerned. Family 
members of the EU citizen will have to present an identity document and proof of the family link to 
an EU citizen.  

 
• After five years of continuous residence in a Member State, an EU citizen obtains a right to 

permanent residence. The host Member State shall issue a document certifying permanent 
residence. A permanent resident has the right to be treated equally to a national of the Member 
State.  

 
On the other hand, the Directive also determines and clarifies the only acceptable reasons for 
restriction of the free movement of citizens by Member State authorities, namely for reasons of public 
order, public security and public health. (For the interpretation and conditions of such exceptions, it is 
important to rely upon the case-law of the Court of Justice.)  
 
These measures guarantee a strong protection against expulsion for EU citizens who have been long-
term residents in another Member State. Such measures need to be proportionate and shall always look 
at the personal conduct of the individual concerned which must represent a ‘genuine, present and 
sufficiently serious threat affecting one of the fundamental interests of society’. In addition, the 
Directive establishes some procedural safeguards in case an expulsion decision is considered.  
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1.1 OVERVIEW OF THE LEGAL FRAMEWORK IN SLOVENIA 
 
Slovenia is a democratic republic with a parliamentary system. It is a unitary state, organised in a two-
tier system: a national level and a local (municipal) level. Recent changes to the Constitution allow for 
a second level of local self-governance to be established. However, several legislative changes must 
still take place in order for that goal to be achieved (a task that is proving to be difficult due to political 
differences in the Parliament). 
 
The Slovenian legal system is a part of the continental legal system with a strong influence of German 
legal order. The sources of law are (in hierarchy): The Constitution, International Treaties, Acts 
(Laws) of the National Assembly and Regulations and other general legal acts (which must be in 
conformity with the Constitution, laws and also with all the ratified treaties. Regulations are issued by 
government, ministries, local communities and other public authorities.  
 

TABLE 1: THE GENERAL LEGISLATIVE ACTS 
 

type of legislative act legislative acts adopted by 
constitution The Constitution the Parliament 
statutory act statute (zakon) the Parliament 

decree (uredba) the Government (the Cabinet of Ministers)  
implementing regulations rules (pravilnik) various Ministries 
municipal bylaws ordinance (odlok) municipal councils 
 
The decisions issued by the courts of law are not a formal source of law and therefore not binding for 
the interpretation of law. However, the courts of law often use precedents in judging cases and judicial 
rulings are regularly taken into account when preparing or amending the legislature. The only judicial 
body whose decisions are a formal source of law is the Constitutional Court of the Republic of 
Slovenia (Ustavno sodišče RS).1 

1.2 FRAMEWORK FOR TRANSPOSITION & IMPLEMENTATION OF DIRECTIVE 2004/38/EC 
IN SLOVENIA 

 
1.2.1 Distribution of competences according to the national Constitution 

 
State power is divided between three branches: legislative, executive and judicial.  
 
Državni zbor Republike Slovenije (The National Assembly of the Republic of Slovenia) is the 
supreme representative institution, exercising legislative powers as well as control over the Executive 
and the Judiciary. It is responsible for the adoption of the Constitution and the highest statutory acts 
(laws). 
 
Vlada Republike Slovenije (The Government of the Republic of Slovenia) is the executive body and 
also the supreme body of the state administration. Its executive-political function involves mainly the 
execution of policies agreed by the National Assembly and the implementation of the statutes and 
other laws passed by the National Assembly. As the highest body of the state administration, the 
Government issues decrees and passes legal, organisational and other measures. The Government is 
headed by the Prime minister. Other members of the Government are the ministers responsible for a 

                                                 
1 See more about the Slovenian legal system in the study by Maja Čarni and Špela Košak «A Guide to the Republic of 
Slovenia Legal System and Legal Research» (2006), available on-line on 
http://www.nyulawglobal.org/globalex/Slovenia.htm. Selected parts of that study were used in Ch. 1.2.1 of this study. 

http://www.nyulawglobal.org/globalex/Slovenia.htm
http://www.nyulawglobal.org/globalex/Slovenia.htm
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certain field of work. Currently the government is composed of 15 ministers heading the 15 ministries 
and 2 ministers heading the government offices.  
 
Judicial branch consists of two types of first instance courts and two tiers of appellate courts (the 
higher courts and the Supreme Court). The two types of the courts of first instance are the courts of 
general jurisdiction (Local and District courts) and the courts of special jurisdiction (Labour and social 
courts and the Administrative Court of the Republic of Slovenia) (see Table 2 below). 
 

TABLE 2: THE COURTS OF LAW 
 
3rd instance Vrhovno sodišče Republike Slovenije 

(The Supreme Court of the Republic of Slovenia) 
 

2nd instance Višje sodišče 
(The Higher court - 

four in all) 

Višje delovno in 
socialno sodišče  

(The Higher Labour 
and Social Court) 

(no higher court – 
2nd instance is the 
Supreme court) 

1st instance Okrožna in okrajna sodišča  
(43 Local Courts and 11 District Courts) 

Delovna in socialna 
sodišča (Labour courts 
(4) and Social Courts 

(1)) 

Administrative 
Court of the 
Republic of 

Slovenia 
types of courts 
of justice 

COURTS OF GENERAL 
JURISDICTION 

COURTS OF SPECIAL JURISDICTION 

 
The courts of general jurisdiction are the Local Courts (43 in all) and the District Courts (11). They are 
responsible for all the adjudication in all civil and criminal matters. The appeals to the judgments 
issued by the Local or District Courts are adjudicated by the Higher Courts. 
 
The first instance courts of special jurisdiction are the Labour and Social Courts and The 
Administrative Court of the Republic of Slovenia. The Labour Courts (four in all) adjudicate disputes 
arising from the working relations between employers and employees. The Social court adjudicates the 
disputes arising from pension and disability insurance, unemployment insurance, health insurance, and 
social and family incomes. The appeals against the judgments issued by the Labour and Social Courts 
are adjudicated by the Higher Labour and Social Court.  
 
The Administrative Court of the Republic of Slovenia is empowered for judicial reviews of all 
individual administrative decisions, issued by the state or local administration. The appeals against the 
decisions issued by the administrative court are adjudicated directly by the Supreme Court. 
 
The Supreme Court adjudicates at the third instance on regular legal remedies against the decisions of 
courts of the second instance. The panels of the Supreme Court in these cases are composed by five 
judges. 
 
The constitutional competence for the transposition of the Directive lies with the Parliament (for 
statutes), and the competent ministries. The ministry responsible for implementation and application of 
the Directive 2004/38/EC is the Ministrstvo za notranje zadeve (Ministry of the Interior, abb. 
MNZ). Its legislative tasks include all policy questions regarding the transposition of the Directive, the 
preparation of the draft statutes and draft governmental decrees with which the Directive is transposed, 
and the adoption of the necessary ministerial rules. 
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1.2.2 General description of organisation of national authorities 
implementing Directive 2004/38/EC in Slovenia 

 
As mentioned in 1.2.1, the government is the supreme authority in charge of the State Administration. 
The State administration is organised in governmental ministries, administrative bodies within 
respective ministries and in the administration units – see table 3: 
 

TABLE 3: THE STATE ADMINISTRATION 
 

 General Competence Responsibilities in 
administrative procedure 

Ministries There are 15 ministries at present. They perform 
administrative tasks in one or more administrative 
departments and have regulating and adjudicating 
responsibilities. 
 
Among these ministries, the Ministry of Internal 
Affairs is explicitly responsible for the 
transposition of the Directive 2004/38. 
 

The ministries are the 2nd instance 
for appeals against the 1st level 
decisions issued by the bodies 
within ministries. As such, MZZ is 
the appellate instance for appeals 
against the 1st level decisions 
issued by the administrative units 
and by the Police, related to the 
Directive 2004/38. 

Affiliate authorities Affiliate authorities are semi- independent 
authorities within the administrative structure of 
respective ministries. The affiliate authorities 
perform specialised tasks requiring expertise, 
executive and developmental administrative tasks, 
inspection etc.  
 
MNZ has two affiliate authorities: The Police and 
the Inspectorate. 

The affiliate authorities issue the 
1st instance decisions within their 
scope of authority. As such, The 
Police issue the transit and single-
entry visas.  

Administrative unit There are 58 Administrative Units at present. They 
perform administrative tasks for the state 
administration which require to be territorially 
organised.  
 
Administrative Units are authorised to administer 
the major bulk of work related to Directive 
2004/38 (see below). 

Administrative units issue the 1st 
instance administrative decisions – 
see below examples in the field of 
citizenship (see below). 

 
The ministry responsible for implementation and application of the Directive 2004/38/EC is the 
Ministrstvo za notranje zadeve (Ministry of the Interior, abb. MNZ). Its legislative tasks include 
all policy questions regarding the transposition of the Directive, the preparation of the draft statutes 
and draft governmental decrees with which the Directive is transposed, and the adoption of the 
necessary ministerial rules. Within MNZ Direktorat za upravne notranje zadeve (Directorate for 
internal administrative affairs) is responsible for these tasks (specifically, Sektor za migracije in 
integracijo (The Division for Migration and Integration), which is one of the divisions within this 
Directorate. The Division for Migration and Integration is also authorised to adjudicate – in the name 
of the Ministry - all appeals against the decisions issued by the Administrative Units and by The 
Police in relation to the Directive. 
 
The actual implementation of the Directive is mostly in the competence of the Administrative units. 
They are responsible for the issuing of the residence registration certificates and permanent residence 
permits for EU citizens and for the issuing of the temporary residence permits and permanent 
residence permits to their family members. The Administrative units also issue the decisions on the 
refusal of entry and decisions on the annulment of residence. They also keep official evidence on the 
temporary and permanent residents. Against all these decisions an administrative appeal is possible to 
the MNZ.  
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The Police is responsible for the border control and the entry and exit procedures at external borders 
(this is not relevant at the internal borders to other EU member states due to the Schengen rules). The 
police at border control is also responsible for issuing the transit and single-entry visas. Against its 
decisions appeals to MNZ are possible.  
 
For issuing of the other types of visas, the embassies, diplomatic missions and consulates general 
are responsible. Against their decisions, issued to EU nationals or their family members, appeals are 
possible to the Ministry of Foreign Affairs. 
 
Administrative appeals procedure 
 
Every decision that is issued by an administrative authority to an individual or a legal person has to be 
issued in accordance with the administrative procedure, as prescribed by The General Administrative 
Procedure Act. As noted, against the 1st instance decisions issued by the Administrative Units and by 
the Police, appeals to MNZ are possible. An administrative decision can be appealed on substantive 
grounds (if the substantive laws and rules were applied wrongly or if the facts were established 
wrongly or incompletely), and on procedural grounds (if the decision was issued by a non-competent 
authority, or if the procedure was not correct). An appeal in case of non-action is also possible. 
 
The time limit for an administrative appeal is 15 days after the decision has been handed to the party. 
A fee for any kind of administrative decision (including appeal) is 14,18 EUR. The appellate decision 
must be issued within two months after receiving the appeal.  
 
Judicial review of administrative decisions 
 
Legality and constitutionality of administrative acts are guaranteed by Courts. After the appellate 
decision has been issued by the competent administrative appellate body (the MNZ in most cases 
related to the Directive), a lawsuit against that administrative authority can be filed at the 
Administrative Court (in a so-called administrative dispute procedure). Administrative dispute 
procedure is regulated in The Administrative Dispute Act. As with the administrative appeal, a judicial 
review can be based on the substantive or procedural grounds. The time limit for a lawsuit is 30 days 
after the appellate administrative decision has been handed in to the parties. The lawsuit in the case of 
non-action is also possible. 
 
A fee of 6,40 EUR is prescribed for filing a lawsuit; for the actual judgement, an additional fee of 7,93 
EUR has to be paid. The fee for the judgement is not incurred when the judgement is in favour of the 
party that filed the lawsuit.  
 
The length of judicial proceedings before the Administrative Court is quite long – 58% of cases last 
more than one year. The average duration of administrative court proceeding is 1.5 years.  
 
 
2 LEGAL ANALYSIS OF THE TRANSPOSING MEASURES FOR DIRECTIVE 

2004/38/EC 
 

2.1 Preliminary remarks 
 
The method and manner of transposition 
 
Most of the provisions of the Directive were transposed by the ZTuj. This is the only statute that was 
explicitly enacted with the aim of transposing Directive 2004/38/EC. ZTuj is a general act regulating 
aliens and their rights and obligations. Thus, EU nationals and their rights are only a small part of the 
law – the majority is dedicated to aliens from non-EU countries. This also has an effect on the quality 
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of the transposition: the instruments of the Directive were transposed by adapting – with more or less 
success – the already existing mechanisms that regulate the rights of non-EU aliens. For example, Ztuj 
constantly refers to the use of permits (which grant a right of residence) instead of certificates (which 
only certify an already acquired right). The most important section of ZTuj for Union citizens is 
Chapter XII, which contains Articles 93.a to 93.ac). 
On the basis of ZTuj, two implementing rules were issued by the Minister of Internal Affairs 
regulating some minor aspects of the Directive: Prav2 (rules on the content, form, issuing and 
termination of certificates and permits on the residence of the EU citizens, their family members, and 
family members of Slovenian citizens) regulates the content, form, issuing and termination of 
certificates and permits on the residence, and Navod ( Instructions concerning the refusal of entry to 
the Republic of Slovenia of EU citizens) regulates the refusal of entry of EU citizens to Slovenia. 
 
Some substantive aspects of the transposition of the Directive 2004/38 are covered by other 
legislation. ZZDT (The Law on the Employment and Work of Foreign Citizens) enables equal rights 
of EU nationals at workplace. The same is true to Prav1( Rules on the method of determining the right 
to free access to the labour market with regard to nationals of the EU and the EEA and their family 
members) which regulates a free access to the labour market with regard to nationals of the EU and the 
EEA and their family members. 
 
The majority of the procedural provisions of the Directive were not specifically transposed by the Ztuj. 
The Ztuj refers to the existing framework laws that regulate the administrative and judicial procedures. 
ZUP (The Administrative Procedure Act) and ZUS-1(The Administrative Disputes Act) regulate the 
administrative procedure and judicial review of administrative decisions in general; all decisions, 
issued by state and local administrations have to adhere to these two laws. The ZK (Criminal Code) 
prescribes the crimes and their sanctions. ZP-1 (The Minor Offences Act) is a statute that regulates the 
misdemeanours.  
 
One must note that the legal language in Slovenian legislation differs from that of the Directive in 
some instances. For example: where the Directive uses the term “shall” to oblige the competent 
authority to act in a certain way, the Slovenian legislation usually employs the term “may” in its place, 
as in ‘the permit may be issued’. The use of “may” does not mean that the CA can exercise its free will 
or unbound discretion while making its decision. Rather, it means that the procedure is instigated by 
the applicant and not by the CA itself on its own initiative. Whenever is meant  by the « true 
discretion »  which is to be applied by the CA, is this mentioned explicitly. An example may be ZTuj 
Article 93.k(1): ‘By way of an exception the competent body may, at its discretion, regard other 
relatives as family members’ (see comment to Article 3(2) of the Directive in TOC) (emphasis added).  
 
The quality of transposition 
 
Many instances of incorrect or incomplete transposition have been found. The quality of the 
transposition is not good.  Provisions regarding family members (those that are themselves Union 
citizens and those that are not) and Articles 27-29 are not regulated transparently and correctly; these 
provisions leave too much ground for discretion in the implementation of the Directive.  
 
However, the high number of provisions that have not been transposed is slightly misleading. Due to 
the structure of the Directive, each mistake in transposition may result in numerous cases of non-
conformity, as shown in the Table of Concordance. For example, the erroneously named “permits” 
(instead of “certificates”) have caused many transposition issues in the TOC. Similarly, the reference 
to be a resident ‘according to a registration certificate’, as a condition to acquire different rights, lead 
to many cases of non-conformity. With the single correction to national legislation, all such 
transposition issues could be rectified. Therefore, despite the high number of incorrect or incomplete 
transpositions, the legislation could be improved and become in line with the Directive with 
comparably few changes.  
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The practical implementation seems to be more satisfactory than the formal transposition. Despite all 
the omissions and incorrect transposition the system seems to work quite well, since none of the errors 
or omissions in the transposition are so serious that they would endanger the actual implementation of 
the Directive, at least until now. On 4 April 2008, 1204 Union nationals were residing in Slovenia with 
the permanent residence permit and 4.464 Union nationals with the temporary residence card (no data 
could be obtained about family members who are not Union citizens themselves). According to MNZ, 
there have, to date,  been no any instances of appeals to MNZ or any judicial reviews of decisions 
issued to these Union nationals or their family members by the Slovenian authorities with regard to the 
Directive. However, the problems detected regarding the transposition of Article 27-29 and 33 are 
serious and may create problems in the future when more EU nationals may reside in Slovenia.  

2.2 Definitions, family members and beneficiaries  
 
Definitions: the concept of family members (Article 2) 
 
Ztuj has transposed the definitions in Article 93k. The definitions were not completely transposed into 
the national law, in particular Article 2(2) and (d).  
 

• Registered partnerships (Article 2(2)(b)) 
 
The Directive demands the MS to recognise registered partners if its own legislation treats registered 
partnerships as equivalent to marriage. This provision has not been transposed, since the Slovenian 
legislation does not recognise registered partnerships. However, this does not mean that Slovenian law 
does not recognise extra-marital partnerships.  Rather, the Slovenian legislation (The marital and 
family relations Act, Zakon o zakonski zvezi in družinskih razmerjih) recognises the unregistered 
durable partners as equal to spouses, which is a more liberal system than in most other EU member 
states which only recognise the equal status to registered partners, if at all. Since the Slovenian legal 
order recognises the unregistered durable partners as equal to spouses, the system of registration does 
not exist. The Slovenian legislator followed a very narrow and also hypocritical view here: since 
Slovenia does not have a system of registration, it does not recognise registered partners (since there 
are none). Therefore, in accordance with Article 2(2)(b), Slovenia does not have to recognise such 
registered partners from the EU. Such approach may be formally correct considering only the text of 
the Directive, but may be against its purpose. It may also constitute a case of discrimination on the 
grounds of nationality. This problem is more serious since the Slovenian legislation has not transposed 
Article 3(2)(b) of the Directive. 
 

• Ascendants (Article 2(2)(c)) 
 
Article 2(2)(c) of the Directive’s definition of family members includes the direct descendants who are 
under the age of 21 or are dependants and those of the spouse or partner as defined in point (b). Article 
93.k(1) of ZTuj has incompletely transposed this provision. The provision only mentions children and 
not other direct descendants; furthermore, it only mentions unmarried (and not married) children. 
Also, the definition of the dependency is based on the Member State they come from (ZTuj Article 
93.k(1) points 4 to 6). However, notice that it refers to maintenance which seems to follow the ECJ 
definition in Lebon and Jia. 
 

• Ascendants (Article 2(2)(d)) 
 
A similar approach has been adopted when transposing Article 2(2)(d) of the Directive. Whereas the 
Directive refers to dependent direct relatives in the ascending line and those of the spouse or partner as 
defined in point (b), Article 93.k(1) points 4 and 6 only refers to parents. Therefore, other dependent 
relatives in the ascending line are not mentioned. (ZTuj Article 93.k(1) points 4 to 6). 
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Beneficiaries and facilitation of the right of entry and residence (Article 3) 
 

• Union citizens and family members accompanying and joining (Article 3(1)) 
 
ZTuj applies to all Union citizens and this also includes those Slovenian nationals and their family 
members who do not have Slovenian citizenship. Slovenian authorities do not demand lawful prior 
residence with the EU citizen in another MS before arriving to Slovenia. Family members derive their 
right to enter and stay in Slovenia from the fact that they are family members – it is not important if 
they arrived to Slovenia independently of the EU citizen and married him/her only later; from that 
moment onwards, they are family members with their right in accordance to ZTuj. 
 

• Other family members (Article 3(2)(a)-(b)) 
 
Article 3(2) foresees that the host Member State should facilitate the entry and residence of other 
family members (those not covered by Article 2). These other family members are dependants, 
members of the household; persons needing the personal care of the Union citizen for health reasons 
(Article 3(2)(a)) or and the partner of the Union citizen in a durable relationship (Article 3(2)(b)). This 
provision has not been transposed by Ztuj.  
 
ZTuj does not transpose the criteria from the Directive. Article 93k(1) simply states that ‘by way of an 
exception the competent body may, as its discretion, regard other relatives as family members if a 
special circumstance justifies family reunification in the Republic of Slovenia’. This vague and 
general provision leaves the decision at the complete discretion of the responsible authority.  
 
Furthermore, the provision would seem to only apply to “relatives” and so does not include  partners. 
 
In particular, this lack of transposition places Union citizens and their partners in a less favourable 
position than Slovenian citizens and their partners. As mentioned before (see Article 2(2)(b) of the 
Directive), Slovenian family law does recognise the unregistered durable partners as equal to spouses, 
which is a much more liberal system than in most other EU Member States which only recognise the 
equal status to registered partners, if at all.  
 

• Examination of personal circumstances (Article 3(2) second subparagraph) 
 
Article 3(2) second subparagraph which mandates the host Member State to undertake an extensive 
examination of the personal circumstances and to justify any denial of entry or residence to these 
people, has not been transposed. 

2.3 Rights of exit and entry (Articles 4-5) 
 
Right of exit (Article 4) 
 
Article 4 provides a general right for Union citizens and family members, provided they have the 
required identity card or passport. Member States are also required to issue to their own nationals, and 
renew an identity card or passport. 
 
This provision has been adequately transposed. Union citizens may enter the Republic of Slovenia 
with a valid identity card or a valid passport irrespective of the purpose of entering and residing in the 
Republic of Slovenia. They may exit the Republic of Slovenia with a valid identity card or a valid 
passport. ZTuj does not contain any special provisions for the exit of family members and therefore 
equals them to other aliens (ZTuj Article 12). In general, aliens can enter or exit Slovenia with a 
passport, if not otherwise prescribed by law (ZTuj 7). Since no visa requirements are prescribed for the 
exit from Slovenia in general, this omission does not impose visa requirements for the exit of family 
members. 
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Right of entry (Article 5) 
 
Article 5 provides a general right of entry for Union citizens and family members. 
 
Ztuj differentiates between Union citizens (Article 93.b(2), family members who are union citizens 
(Article 93.k(2), and third country family members (Article 93.k(3).  
 
The conditions for Union citizens and family members who are themselves Union citizens are the 
same: to hold a valid ID or passport irrespective of the purpose of residing in Slovenia. For third 
country family members the wording is different: ZTuj Article 93,k(3) enables family members to 
enter Slovenia only ‘for the purpose of family reunification’. Such a condition does not appear 
anywhere in the Directive, but it would have the same meaning as the Directive 3.1 phrase ‘who 
accompany or join them’. Both phrases imply that a family member must come with or follow a Union 
citizen and not on his/her own. Therefore we tentatively judge this provision to be in accord. The 
requirement to have a visa is in accord with Article 5(2) of the Directive.  The legislation does not 
require that the family member comes from another MS. 
 
Regarding the transposition of visa requirements and visas exceptions for third country family 
members under Article 5(2) of the Directive, the transposition under Article 93.k(3) of Ztuj is 
ambiguous. Article 5(2) of the Directive exempts the family members who are not nationals of a 
Member State from the visa requirement to enter the host if the have a valid residence card referred to 
in Article 10 of the Directive. ZTUj 93.k(3) does  not refer to “residence card”  but to “residence 
permits”. However, no residence permits will be issued but only residence cards. This may create 
confusion in the practical implementation. Also, ZTuj refers to a ‘state for which the Republic of 
Slovenia has cancelled visas’ – in accordance to Regulation. 539/2001, a member state cannot cancel 
visas on its own (it can only provide exceptions for particular types of aliens – diplomats, pupils etc.). 
In any case, since that Slovenia became a Schengen country on 21 December 2007,  the legislation 
applicable is the Schengen regulations, inter alia Regulation 539/2001 and Regulation 562/2006 so no 
visa can be imposed and residence cards will be enough to enter the country. The Slovenian legislation 
does not seem to have taken into account those changes in the status of Slovenia. Although the 
legislation is confusing, it will not have practical consequences because the Regulations are directly 
applicable. 
 
Regarding facilitation, the Directive mandates the Member States to grant the family members every 
facility to obtain the necessary visas. Such visas shall be issued free of charge as soon as possible and 
on the basis of an accelerated procedure. This provision has not been transposed by Ztuj. 
 
The provisions about giving reasonable opportunities to Union citizens or their family members 
who do not have the necessary travel documents have been transposed in Navod Art. 4(1) and (2). The 
transposing provision enumerates some of the reasonable opportunities, among other a referral to the 
nearest diplomatic-consular mission, enabling the EU citizen or a family member to corroborate or 
prove their identity by means of documents or other evidence that confirms it beyond doubt; and 
enabling them to have the necessary documents delivered to them and to stay in the area of the border 
crossing for the time required for the delivery of the documents, but not longer than six hours. The six 
hour deadline for the delivery of documents to the area of border crossing is considered to be a 
reasonable amount of time for delivery of documents. Since the list of « opportunities » is non-
inclusive, other possibilities are also possible. 
 
Finally, it should be noticed that under Slovenian legislation, there is no need to report the presence in 
the territory. Therefore, Slovenia has not transposed Article 5(5) of the Directive.  
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2.4 Right of residence 
 

2.4.1 Right of residence for up to three months (Article 6) 
 
Article 6 grants an initial right of residence for up to three months without any conditions except 
holding a valid identity card or passport. 
 
Article 6(1) requirements for Union citizens have been correctly transposed by Article 93.c(1) of Ztuj. 
However, Slovenian legislation does not establish the exception in accordance with European Court of 
Justice Case Antonissen (1989), which demands that jobseekers should not be asked to register for the 
first six months. This makes the transposition incorrect. 
 
The transposition of Article 6(2) requirements for family members is not correct either. Article 6(2) of 
the Directive prescribes that the family members in possession of a valid passport who are not 
nationals of a Member State, accompanying or joining the Union citizen have the right of residence on 
the territory of another Member State for a period of up to three months without any conditions or any 
formalities other than the requirement to hold a valid identity card or passport. 
 
ZTuj Article 93.k(7) (7) prescribes that the family members may reside in Slovenia for three months 
from the date of entering the country or until the expiry of the permit, if the latter period is shorter. 
Family members who enter the Republic of Slovenia with an entry visa may reside in the territory of 
the Republic of Slovenia until the expiry of the visa. ZTuj therefore provides for a shorter than three-
month residence in two cases: if the residence permit issued by another EU Member state expires 
before the end of three months, and if entry visa expires before the end of three months. Such 
transposition is incorrect. 
 

2.4.2 Right of residence for more than three months (Article 7-13) 
 
As a preliminary remark it should be noticed that Slovenian legislation (ZTuj) does not explicitly 
mention or establish the right of residence of Union citizens or their family members – be it a right 
of temporary residence according to Articles 7-13 or a right of permanent residence in accordance to 
Articles 16 to 21 of the Directive. ZTuj has created a system in which competent authorities do not 
issue documents that certify an already existing right of residence but rather issue administrative 
decisions that grant a right of residence. Since such documents do not attest an already existing right 
but confer such right, they are generally not called certificates or cards (as in the Directive) but  
permits – see below Table 4 with the comparison of titles of residence documents between the 
Directive and ZTuj. 
 

TABLE 4: COMPARISON OF RESIDENCE DOCUMENTS  BETWEEN DIRECTIVE AND ZTUJ 
 

 RESIDENCE DOCUMENTS 
 temporary residence  permanent residence 

 Directive ZTuj Directive ZTuj 
Union citizens registration 

certificate 
residence 
registration 
certificate 

document certifying 
permanent 
residence 

permanent 
residence permit 

Family members residence card temporary residence 
permit 

permanent 
residence card 

permanent 
residence permit 

 
Of the four above mentioned Slovenian residence documents, only residence registration certificate for 
temporary residence of Union citizens is correctly conceived and named by ZTuj. In most practical 
cases, such erroneous transposition does not present any problems for Union citizens and their family 
members.  
 
Here, the use of a term « may » should also be explained, since it is almost exclusively used in place 
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of « shall » or « must » in the Directive, as in ‘a residence permit may be issued. Such use is not, in 
itself,  problematic.  In Slovenian legal use the term “may” does not normally denote a discretion; it 
rather means that a certificate or a permit issued on the basis of an application from the applicant and 
not on the own initiative of the competent authority. Whenever discretion is meant to be applied, is 
this explicitly mentioned, as in ZTuj 93.k(1): ‘By way of an exception the competent body may, at its 
discretion, regard other relatives as family members” (see Dir. art 3.2(a) above). 
 
(a) General conditions under Article 7 
 

• Article 7(1) and (2) 
 

Article 7(1) grants the right of residence for more than 3 months to Union citizens who are workers, 
self-employed persons, have sufficient resources (even if inactive), are students or are family members 
of a Union citizen meeting the conditions.  
 
As said in the preliminary remark above, ZTuj does not recognise the right of residence.  Rather, the 
law regulates the reasons for which a Union citizen may obtain a registration certificate and then it 
regulates each reason separately. The reasons listed in Article 93.c (1)-(3) of ZTuj are: 
 
  1. employment or work 
  2. self-employment 
  3. provision of services 
  4. study or other forms of education 
  5. other reasons 
 
The first to third of the above reasons correlate to the Article 7(1)(a) of the Directive (« workers or self 
employed persons »). By ‘study or other forms of education’ (reason 4) any legally recognised type of 
education is meant, including vocational training (which is regulated in Trade Law, art. 21 (Obrtni 
zakon). 
 
Family members who are Union citizens themselves are not treated as family members but as 
independent Union citizens. ZTuj does not explicitly regulate the extended stay of family members 
who are themselves nationals of a Member state (Article 7(1)(d) of the Directive). Instead ZTuj Article 
93.c(3) speaks about ‘other reasons’ (see reason 5 above) for which residence certificates are also 
issued to EU nationals. Such an imprecise term may on one hand enable the responsible authorities to 
issue certificates to family members and even to other EU nationals beyond those enumerated by the 
Directive. On the other hand, the omission of family members who are themselves EU nationals does 
not give them any guarantee that they would really be the beneficiaries of such generous reading of the 
law. Therefore, the transposition is incomplete. (In practice, however, the competent authorities issue 
family members that are themselves EU nationals the registration certificates on the grounds of "other 
reasons"). Also, 93.g  states that the person wishing to reside in Slovenia for other reasons must have 
sufficient means of subsistence and medical insurance. In effect: “other reasons” mean the same as 
Directive Article 7.1.(b). 
 
For third country family members, Article 7(2) of the Directive regulates the right of extended stay for 
family members who are not nationals of a Member State. The provision has been incorrectly 
transposed since ZTuj Article 93.l(1) prescribes sufficient means and medical insurance, they should 
not be prescribed as a condition for family members. In practice, the responsible authorities do not 
demand that the family members should themselves have sufficient means of existence and health 
insurance. It suffices if they are provided for by the EU Citizen who is the primary holder of the right 
of residence. 
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• Retention of the status of worker (Article 7(3)) 
 

The Directive regulates the status of worker whereas ZTuj Art. 93.d(2) regulates the registration of 
residence based on a status of a worker. This is an important difference since workers are specially 
protected by the Directive and can also gain the right of permanent residence earlier; thus it is the 
status of worker which should be retained and not the residence. When establishing the retention of the 
registration of residence as a worker or self-employed, the national legislation implicitly considers that 
the status of worker and self-employed person is also retained. However, this may not be enough since 
the provision should clearly state that the person retains the status of worker and not simply the 
registration certificate. 
 

• Limitation of the personal scope of students’ family members (Article 7(4)) 
 
In Article 7.4., the Directive prescribes that only the spouse, the registered partner and dependent 
children shall have the right of residence, as family members of a Union citizen who derives his right 
of stay from being enrolled at a private or public establishment for the principal purpose of following a 
course of study. This provision has not been transposed; since the Directive narrows the circle of 
family members, the omission to transpose this would in principle mean that the Slovenian 
transposition is more favourable than the Directive. However, notice that family members are 
(incorrectly) much more narrowly defined in ZTuj than in the Directive (see comments to Article 2(2) 
of the Directive above).  
 
(b) Administrative formalities for Union citizens (Article 8) 
 
Slovenia demands that Union citizens who wish to reside in the territory of the Republic of 
Slovenia for more than three months must register at the administrative unit in the region where 
they reside before the expiry of the three-month period. However, job seekers should not be asked 
to register for the first six months according to Antonissen. The legislation does not establish this 
exception (ZTuj Art. 93.c(1)). 
 
Article 8(2) of the Directive demands that a registration certificate should be issued immediately. A 
failure to comply with the registration requirement may render the person concerned liable to 
proportionate and non-discriminatory sanctions. ZTuj does not transpose the requirement that the 
certificate should be issued immediately. Also, the sanctions are not prescribed in ZTuj, which makes 
the transposition more favourable in this respect.  
 
In general, for the registration certificate to be issued, ZTuj does not demand any additional document 
or proof beside those prescribed by the Directive in Article 8(3). See attached the application forms in 
the appendix. The transposition of point 2 of this paragraph is ambiguous, though: ZTuj 93.g(1) states 
that a union citizen who wishes to reside in the Republic of Slovenia for other reasons may be issued 
the registration certificate if he or she has  sufficient means of subsistence, monthly at least in the 
amount of the minimal income in the Republic of Slovenia. The provision is effectively transposed 
since a declaration of sufficient means is considered a proof by authorities. The problem is that they 
impose a fix amount which is contrary to Article 8(4).  
 
Article 8(4) of the Directive prescribes that MS may not lay down a fixed amount which they regard as 
sufficient resources. ZTuj Article 93 f(1) defines the sufficient means as « monthly at least in the 
amount of the minimal income in the Republic of Slovenia, in which case the student's statement of 
having sufficient means shall be regarded as appropriate evidence ». ZTuj is thus contrary to the 
Directive since it prescribes a fixed amount. 
 
Article 8(5) of the Directive prescribes the necessary documents that may be required for the 
registration certificate to be issued to family members of Union citizens who are themselves Union 
citizens. This provision has not been transposed by Slovenian legislation. ZTuj does not explicitly 
prescribe conditions for family members that are EU citizens – they do not derive any rights from the 
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fact that they are family members. Even if they may fall under ZTuj Article 93.g, the conditions 
prescribed there are different to those found in Article 8(5) of the Directive.  The family members who 
are Union citizens and do not exercise any activity will receive a registration certificate for “other 
reasons”. For this reason, the fact that no documents are requested cannot be considered in this case as 
a more favourable treatment. See also comments to Article 7(1)(d) of the Directive above. 
 
(c) Family members who are not nationals of a Member State (Articles 9-11) 
 

• Administrative formalities (Article 9) 
 
In Article 9.1., the Directive obliges MS to issue a residence card to family members of a Union 
citizen who are not nationals of a Member State, where the planned period of residence is for more 
than three months. Instead of residence card, ZTuj Article 93.k(8) prescribes that a “permit” will be 
issued  -  which is against the spirit of the Directive since the right of residence is granted by law and 
not by an administrative decision; a registration certificate and not a residence permit should be issued 
to a family member. However the law also states that the permit shall be issued in the form of a card 
(ZTuj 93.v(1)). This is a confusing transposition of the Directive. 
 
Article 9(3) states that a failure to comply with the requirement to apply for a residence card may 
make the person concerned liable to proportionate and non-discriminatory sanctions. ZTuj does  not 
explicitly prescribe the sanction for the failure to comply with the requirement to apply for a residence 
card.The only provision that partially covers such situation is a fine for a the union citizen or family 
member who does not produce a certificate that proves the legality of his/her stay. The only sanction 
for such misdemeanor is a fine in the amount of EUR 500 to 1200. These fines are twice as high as the 
fines for Slovenian citizens who do not possess a residence card, which are between EUR 200 – 800. 
As such, the sanctions are discriminatory. 
 

• Issue of residence cards (Article 10) 
 
ZTuj 93.v does not name the document the ‘residence card of a family member of a Union citizen’ as 
prescribed by Article 10(1) of the Directive but a « Residence card of a family member of EEA 
Citizen » which is line with the Directive since it is a text with EEA relevance. However the 
transposition is ambiguous since the card is issued by a ‘temporary residence permit’. The “residence 
card” as regulated in the Directive should not have a nature of a permit, since it does not grant a right 
of residence but only proves it. The temporary residence permit, on the other hand, grants the right of 
residence and not proves it.  
 
The Articles 10.2(c) to (f) of the Directive, regarding the documents that family members must present 
in the application for the residence card, have not been transposed by the national legislation. 
 

• Validity of residence cards (Article 11) 
 
The Directive prescribes that the residence card provided for by Article 10(1) shall be valid for five 
years from the date of issue or for the envisaged period of residence, if this period is less than five 
years. According to ZTuj 93.č(2), the validity of residence permits for family members is equal to the 
validity of residence certificates granted to Union citizens. The validity of the latter is five years or for 
the duration of the intended period of residence in the Republic of Slovenia. ZTuj Art. 93.i(1). 
 
The provision is only correct if compared to Art 11.1. However, the basic problem of ZTuj – the use of 
permits instead of rights - is also present here as it is above (see preliminary remark to this chapter 
above). 
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(d) Retention of the right of residence by family members in the event of death, departure, divorces, 

annulment or termination of partnership 
 

• Retention of the right of residence in the event of death or departure of the Union 
citizen (Article 12) 

 
Article 12(1) of the Directive prescribes the conditions that family members who are themselves 
Union citizens must fulfil in order to retain the right of residence after the death or departure of the 
Union citizen. Such family members who are nationals of a Member State are not specifically 
regulated in ZTuj as far as temporary residence is concerned. – see comment to Article 7(1)(d) of the 
Directive above.  
 
Article 12(2) of the Directive states that such persons have to show that they are workers or self-
employed persons or that they have sufficient resources for themselves and their family members not 
to become a burden on the social assistance system of the host Member State during their period of 
residence and have comprehensive sickness insurance cover in the host Member State, or that they are 
members of the family, already constituted in the host Member State, of a person satisfying these 
requirements. ZTuj 93.m(1) only requires the proofs of sufficient resources and appropriate medical 
insurance. The possibility to prove sufficient resources is not applicable if the person is a worker or a 
self-employed person. Therefore, it could be said that the provision is more onerous.  
 
The provision that such family members shall retain their right of residence exclusively on a personal 
basis has not been transposed. This results in the situation of a more favourable treatment in Slovenia.  
 
Article 12(3) of the Directive has not been transposed.  
 

• Retention of the right of residence by family members in the event of divorce, 
annulment of marriage or termination of registered partnership (Article 13) 

 
The provision of Article 13(1) of the Directive which regulates the retention of the right of residence 
by family members who are themselves union citizens in the event of divorce, annulment of marriage 
or termination of registered partnership has not been transposed since ZTuj does not explicitly regulate 
the rights of family members that are themselves the Union citizens. Their right of residence is on an 
individual basis and is not derived from being a family member of a Union citizen– see above 
comment to Article 7(1) of the Directive.  
 
Other provisions of Article 13 that relate to the family members who are not themselves Union 
citizens have been transposed incompletely. ZTuj 93.m(2) does enumerate the condition for the 
retention of the right of residence with the following gaps: 

- the agreement of spouses is not mentioned (Article 13(2)(b) of the Directive) 
- only domestic violence is mentioned – "other such difficult circumstances" are not recognised 

(Article 13(2)(c) of the Directive) 
- the agreement of spouses is not mentioned in ZTuj (Article 13(2)(d) of the Directive) 

 
Article 13(2)(d) of the Directive) also prescribes the conditions to be fulfilled before acquiring the 
right of permanent residence. The only two conditions prescribed by ZTuj are the sufficient means and 
the sickness insurance. Other possible grounds for the retention of rights, such as employment and 
self-employment, are not mentioned in ZTuj. Also, the Directive refers to the right of residence 
whereas ZTuj relates to the right to retain the temporary residence permit. 
 
The provision that such family members shall retain their right of residence exclusively on personal 
basis has not been transposed. This results in the situation of a more favourable treatment in Slovenia.  
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2.4.3 Retention of the right of residence (Article 14) and Article 15(2) 
 
Article 14 provides for the circumstances in which the person may lose the right of residence granted 
by Articles 6, 7, 12 and 13 of the Directive.  
 
(a) General aspects 
 
The Directive prescribes that Union citizens and their family members shall have the right of residence 
provided for in Article 6, as long as they do not become an unreasonable burden on the social 
assistance system of the host. The provisions of ZTuj (Article 93.c(1) for Union citizens and 93.k(7) 
form family members) are more favourable : « Unreasonable burden » condition is not transposed. 
This means that Union citizens and their family members can reside in Slovenia even if they are an 
unreasonable burden on the social assistance system. This omission is favourable to Union citizens 
and their family members. 
 
Article 14(2) of the Directive prescribes that the Union citizens and their family Members have the 
right of residence provided for in Articles 7, 12 and 13 as long as they meet the prescribed conditions. 
The transposition of this provision is incorrect. The Directive speaks about the right of residence, 
whereas ZTuj speaks about the registration of residence. The Directive is worded positively; it is 
saying when these persons have the right. The national law is worded negatively: it says when the 
registration of the right expires. However this does not affect the conformity. The transposition is 
considered incorrect because the wording is too vague which may grant competent authorities a higher 
margin of discretion to annul the card for third country family members (see also comment to Article 
10(1) of the Directive). 
 
The provision about the (non)systematic verifications of the fulfilment of conditions has not been 
transposed. 
 
Article 14(3) prescribes that an expulsion measure shall not be the automatic consequence of a Union 
citizen's or his or her family member's recourse to the social assistance system of the host Member 
State. Since the Slovenian law does not prescribe the « unreasonable burden » condition at all (see 
above comment to Article 14(1)) it also does not prescribe such ground for expulsion. The only 
grounds for expulsion are given in ZTuj 93.z and 93.u. The only grounds for expulsion prescribed by 
two articles are those related to public health, public order or public security (see ZTuj Art. 93.Z(1) 
and 93.u(1). The recourse to the social assistance system is therefore not a ground for expulsion; it can 
result in the expiration of the registration certificate, but it never leads to expulsion. 
 
Article 14(4) of the Directive states the situations in which, by way of derogation from paragraphs 1 
and 2 and without prejudice to the provisions of Chapter VI, an expulsion measure may in no case be 
adopted against Union citizens or their family members. The transposition is correct: the only 
grounds for expulsion in Slovenian legislation are the following (ZTuj Art. 93.z(1)): 
 
- a definitive court order for deportation as a secondary criminal punishment is passed (see more about 
that in the comment to Article 33 of the Directive); 
- the residence is revoked (the residence can only be revoked (ZTUj 93.z(1) point 2) if "there is 
justified suspicion that he or she could compromise public order, national security or the constitutional 
organisation of the state" (ZTuj 93.u); 
- if a registration certificate or residence permit was refused on the grounds of a threat to public order, 
security or the international relations of the Republic of Slovenia, or because there was suspicion that 
their residence in the country would be associated with terrorist or other violent acts, illegal 
intelligence activities, possession and trafficking of drugs, or the committing of other criminal acts; 
- if the first registration certificate or first temporary residence permit was refused on grounds of a 
threat to public health. 
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Therefore, the expulsion measure cannot be adopted on the grounds that are prohibited by Article 
14(1) of the Directive. 
 
(b) Article 15(1)-(3) expiry of document not a ground for expulsion 
 
Article 15(1) of the Directive prescribes that the procedural rules from Articles 30 and 31 apply here. 
The Ztuj refers to the general provisions of administrative procedural law. As will be shown later on, 
these provisions are not fully transposed. Since not all of the procedural safeguards from Articles 30 
and 31 were transposed correctly, this provision is in effect not transposed correctly, either.  
 
Article 15(2) prohibits an expulsion on the grounds of expiration of the identity card or passport. 
Expiry of the ID card is not enumerated as one of the reasons for the expulsion – see comment to 
Article 14(4) above. 
 
Article 15(3) prescribes that the host Member State may not impose a ban on entry in the context of an 
expulsion decision to which paragraph 1 applies. The provision has been effectively transposed. The 
fact that the Union citizen is a jobseeker does not affect his position related to expulsion since he/she 
cannot be expelled if not a threat to public order, national security or public threat (see comment to 
Directive Article 14.4 above). If someone does not fall under one of these situations, the expulsion is 
not allowed.  

2.5 Right of permanent residence 
 

2.5.1 General rule for Union citizens and their family members (Article 16: eligibility) 
 
Article 16(1) and (2) of the Directive grant the right of permanent residence after legal residence for 
five years.  Both paragraphs have been transposed incorrectly similarly to the provisions on temporary 
residence (see above). The main reason is that ZTuj 93.j and 93.n does not focus on the conditions 
necessary to attain the right of residence but on preconditions for issuing permits – see about that 
common trait of ZTuj in preliminary remark to Chapter 2 above). As such: 
 
- ZTuj does not mention the right of permanent residence as this right is conferred by the permit and is 
not only attested by this residence document;  
- Directive demands five years period of residence in the host Member state whereas ZTuj demands 
five years on the basis of a registration certificate; 
- one of the preconditions of ZTuj is that this period should be uninterrupted - a continuous period  is 
not necessarily an interrupted period. However this is in line with the Directive due to the 
transposition of Article 16(3) of the Directive.  
 
With regard to permanent residence of Union citizens, ZTuj invokes additional condition:  ‘if there is 
no justified suspicion that his or her residence in the Republic of Slovenia would represent a threat to 
public order and safety or the international relations of the Republic of Slovenia, or if there is no 
suspicion that his or her residence in the country would be associated with terrorist or other violent 
acts, illegal intelligence activities, possession and trafficking of drugs, or with the committing of any 
other criminal acts. » Whereas references to terrorism and illegal intelligence activities could be 
considered as part of public security and public order grounds, there are also references to possession 
and drug trafficking and any other criminal acts which may be too broad to be covered by the 
exception of public order and public security. 
 

• Continuity (Article 16(3))  
 

Article 16.3 regulates the continuity of residence: continuity of residence shall not be affected by 
temporary absences. ZTuj 93.n(2) does transpose that for Union citizens continuity of residence is not 
affected by the temporary absence (Art 93.j(2); it does not prescribe the same rule for the absences of 
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family members in Art. 93.n which regulates the permanent residence of family members. 
. 

• Losing the right (Article 16(4)) 
 

Article 16(4) of the Directive which regulates the loss of the right of permanent residence has been 
transposed incorrectly: again, the focus in on permits and not on the rights. Among the grounds for the 
expiration of the right of permanent residence, the expiration on the basis of revocation is problematic 
(see below comment to 28.2) Point 2 is in line with the Article 28(2) of the Directive 28.2. grounds for 
expulsion and therefore not contrary to the Directive. Points 4 – 6 are self-explanatory.  
 

2.5.2 Acquisition of the right of permanent residence for workers/self-employed 
persons and their family members (Article 17) 

 
Article 17 allows for workers/self-employed people and their family members to acquire the right of 
permanent residence before completion of the five-year period of residence. There are several 
transposition issues here. ZTuj prescribes the exemptions for persons no longer working in Slovenia 
and for their family members in Articles 93.j. (Union citizens) and in 93.n (family members). Art. 93.j 
erroneously states that  a permanent residence permit may be issued before the completion of the 
period laid down in the first paragraph of this Article to (among other) an Union citizen who was 
employed in the Republic of Slovenia for the past twelve months and has taken early retirement if he 
or she has resided in the Republic of Slovenia uninterruptedly for more than three years on the basis 
of the registration certificate. The Directive prescribes no such condition. This mistake is a 
consequence of the emphasis of Slovenian legislation on permits and certificates instead of the right of 
residence (see above comment at the beginning of Ch. 2 of the Directive). This mistake is repeated in 
the transposition of Article 17(1)(b) and (c). 
 
ZTuj has not transposed the second and third sentences of Article 17(1)(c) which prescribe that 
periods of employment spent in the Member State in which the person is working, and periods of 
involuntary unemployment duly recorded and absences due to illness or accident, should be regarded 
as periods of employment. 
 
Articles 17(2) and (3) have been transposed correctly. With regard to Article 17(3) ZTuj employs a 
method of transposition that is different from the one in the Directive: contrary to the Directive which 
mentions a two year deadline in point (a) of paragraph (1), ZTuj mentions it in paragraph (3) but then 
makes exceptions from it in points (b) and (c). The effect is the same. 
 
Article 17(4)(a) of the Directive states that if the worker or self-employed person dies while still 
working but before acquiring permanent residence status, the family members who are residing with 
him in the host Member State shall acquire the right of permanent residence, if the worker or self-
employed person had resided continuously on the territory of that Member State for two years.  As in 
Article 17(1), ZTuj 93.n(4) adds an additional condition: the two years of residence must be spent on 
the basis of the registration certificate – the Directive prescribes no such precondition. The substance 
of the provision is transposed correctly, however.  
 
The same is true for the transposition of 17.4(c): the substance is transposed correctly, but an 
additional condition is added: the spouse may be issued the permanent residence permit if the EU 
citizen resided in the Republic of Slovenia on the basis of the registration certificate.  
 

2.5.3 Acquisition of the right of permanent residence by certain family members 
who are not nationals of a MS (Article 18) 

 
Article 18 allows family members of EU citizens to retain a right of residence under Article 12(2) or 
Article 13(2). Again, ZTuj does not talk about the acquiring the right of residence but about obtaining 
a permit. For this reason, ZTuj prescribes more conditions than it should according to the Directive: a 
permanent residence permit may be issued to a family member who has a valid identity card or valid 
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passport, sufficient means of subsistence and appropriate medical insurance, etc – no such conditions 
are prescribed by the Directive. 
 

2.5.4 Documents certifying permanent residence for Union citizens (Article 19) 
 
Article 19(1) of the Directive states that upon application Member States shall issue Union citizens 
entitled to permanent residence (after having verified duration of residence) with a document 
certifying permanent residence. Ztuj 93.j(1) does not specifically demand the verification of the 
duration of residence; since this is one of the conditions for permanent residence, it has to be proven 
and verified in the administrative procedure. Also, ZTuj prescribes a permit and not a certificate, as 
the Directive demands. However 93.v(1) is a general rule stating that all decisions regarding the 
registration of residence and temporary and permanent residence permits must be issued in the form of 
a card. Thus, even a permit is issued in the form of a card. See more about this in the comment at the 
beginning of Chapter 2. 
 
Article 19(2) of the Directive which demands the document certifying permanent residence to be 
issued as soon as possible, has not been transposed: The general time-limits for issuing of 
administrative decisions must therefore be observed: maximum one month in ordinary procedures and 
maximum two months in complex procedures (see ZUP Article 222). 
 

2.5.5 Permanent residence card for family members who are not nationals of a MS 
(Article 20) 

 
Article 20 similarly provides for the permanent residence certificate for family members who are not 
Union citizens.  
 
The transposition of 20.1 is partially incomplete and partially more favourable. The Slovenian 
provision does not specify that the card should be automatically renewed every 10 years. On the other 
hand, ZTuj does not transpose a maximum six months time-limit for the issuing of permanent 
residence cards. Thus general time-limits for issuing of administrative decisions apply:  maximum one 
month in ordinary procedures and maximum two months in complex procedures (see ZUP Article 
222). 
 
Article 20(2) of the Directive prescribes that the application for a permanent residence card must be 
submitted before the residence card expires. This provision has not been transposed. The second 
paragraph of the Article 20(2) of the Directive demands that the failure to comply with the 
requirement to apply for a permanent residence card may render the person concerned liable to 
proportionate and non-discriminatory sanctions. This paragraph has not been explicitly transposed. 
However, since the only available sanction prescribed by ZTuj is a fine from 400 to 1200 EUR, the 
provision may have been effectively transposed. Notice, however, that the fine is not prescribed for 
not requesting the certificate but for not showing the papers when requested by the officials. The 
implications are similar though. The comparable fines for Slovenian citizens that do not identify 
themselves with an identity card are in the range of EUR 200 to 800 EUR (ZOIzk Article 18). The 
fines imposed on non-Slovenians in similar cases are the double this amount and is therefore 
considered to be a discriminatory practice. 
 

2.5.6 Continuity of residence (Article 21) 
 

Article 21 provides that continuity of residence may be proven by any means of proof. The first 
sentence is effectively transposed in ZUP Chapter XII.B, which prescribes different kinds of forms of 
admissible means of proof in administrative procedure (Articles 164 – 206). The second sentence of 
this article, which states that the continuity of residence is broken by any expulsion decision duly 
enforced against the person concerned, has not been transposed. It is therefore left for the responsible 
authorities to decide if continuity of residence is broken by an expulsion or not – no relevant case law 
has been found about this. Consequently, the transposition of this article to the national legislation 
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creates a situation of more favourable treatment. 

2.6 Common provisions (Articles 22-26) 
 

2.6.1 Article 22: Territorial scope 
 
Article 22 provides that the territorial scope of the Directive is the whole of the Member State and that 
restrictions on movement may only be imposed where the same restrictions apply to nationals of the 
Member State itself. The provision is effectively transposed, although a constitutional principle of 
legality must be invoked here: what is not prescribed by law is allowed. ZTuj or other legislation does 
not contain any provisions that would state any restrictions on movement. Also, ZTuj and other 
legislation, including the Criminal Code, do not contain provisions that would state that the right of 
permanent residence does not cover the whole territory of Slovenia. A contrario, the right of residence 
covers the whole territory, and no restrictions can be imposed – either on Slovenian nationals or Union 
citizens and their family members. 
 

2.6.2 Article 23: Related rights 
 
Article 23 provides a right for family members who have the right of residence to take up 
employment. This provision is transposed by the ZZDT (The Law on the Employment and Work of 
Foreign Citizens) Article 35. It prescribes that the right to free access to the employment market for 
family member of the Union citizen means that he or she can find employment or become self-
employed without a work permit. His or her right is proven by the residence permit for the family 
member, issued for the purpose of family reunification. By the « permit », a temporary or permanent 
permit is meant. About the ‘purpose of family reunification’ see comment to Article 5.1. above.  
 

2.6.3 Article 24: Equal treatment 
 
Article 24 provides for the principle of equal treatment for EU citizens and their third country family 
members. This provision has not been transposed literally into the ZTuj or any other Slovenian statute. 
That means that no general principle exist in Slovenian legislation that would guarantee equal rights to 
Union citizens and their family members within the scope of the Treaty. Specific statutes have their 
own principles or rules of equal treatment in their respective fields of law. For example: ZZDT 
contains such provisions in Article 35.c (equal rights at workplace), Article 35.č (equal unemployment 
rights) etc. Without a detailed and extensive study of equal treatment in different parts of Slovenian 
legal order it is impossible to tell if Article 24(1) principle was transposed uniformly and correctly. 
 
It would seem that Slovenia has not made use of the option under Article 24(2).  
 

2.6.4 Article 25: general provisions concerning residence documents 
 
Article 25(1) provides that possession of a registration certificate as referred to in Article 8; of a 
document certifying permanent residence; of a certificate attesting submission of an application for a 
family member residence card; or of a residence card or of a permanent residence card, may under no 
circumstances be made a precondition for the exercise of a right or the completion of an administrative 
formality, as entitlement to rights may be attested by any other means of proof. 
 
This provision has not been transposed. 
 
Article 25(2) provides that all the above documents should be issued free of charge or for a charge not 
exceeding that imposed on nationals for the issuing of similar documents. ZTuj 93.v(4) provides that 
an administrative fee is charged for the issuing of residence documents, of an amount equal to the fee 
charged for issuing personal identity cards with a validity of ten years to Slovenian nationals. The fee 
for such identity cards is 2 Euro. (Prav2 Article 10). However, the transposition of this article is 
incomplete, since the Slovenian law does not refer to the “certificate attesting the submission of an 
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application for a family member residence card”. 
 

2.6.5 Article 26 checks 
 
Article 26 provides that Member States may have checks to ensure that beneficiaries of the Directive 
carry their residence cards in the same way as nationals carry their identity card. 
 
For Slovenian citizens, the following obligations are prescribed by ZoIzk Articles 1 and 3: 
-  The identity card is the public document by which a citizen of the Republic of Slovenia 
demonstrates his or her identity and nationality; 
-    On the demand of the legally authorised official, the citizen shall produce the identity card or 
another valid public document. 
 
These obligations prescribed in the same way for aliens (Union citizens and their family members 
included) by ZTuj Art 75(1) to (3) and (2): 
 
-   An alien proves his or her identity with the foreign passport, identity card or other relevant 
document; 
-   An alien must, on the demand of a police officer, prove his or her identity in accordance to 
paragraph 1;  
-    An alien must, on the demand of a police officer, also show the permit with which he or she proves 
the legality of entrance and residence in the Republic of Slovenia. 
 
Article 26 of the Directive further provides that the Member States may impose the same sanctions as 
those imposed on their own nationals for failure to carry their identity card. ZTuj Article 99.a(2) points 
3 and 4 prescribe that Union citizens, members of their family or family members of Slovenian 
nationals shall be liable to a fine of between EUR 400 – 1200 if they fail to prove their identity when 
asked to do so by a police officer or if they fail to produce a certificate or permit demonstrating that 
they have entered and are residing in the Republic of Slovenia legally when asked to do so by a police 
officer. The fines for Slovenian citizens are the same as those prescribed in ZTuj for aliens (400 – 
1200 EUR). 

2.7 Restrictions on the right of entry and residence on grounds of public policy, 
public security and public health 

 
2.7.1 General principles (Article 27) 
 

Article 27.1 provides that Member States may restrict the freedom of movement and residence of 
Union citizens and their family members on grounds of public policy, public security or public health. 
These grounds shall not be invoked to serve economic ends.  
 
This provision has been incorrectly and incompletely transposed by ZTuj. ZTuj 93.b(3) and 93.k(4) 
regulate the restrictions of movement (entry) of Union citizens and their family members. ZTuj 
93.h(1), 93.j(1), 93.l(1) and 93.n(3) regulate the grounds for refusing temporary or permanent 
residence to Union citizens or their family members. All of these provisions use the same description 
of public policy, security and health grounds: the entry or residence is denied if the residence would 
‘represent a threat to public order and safety or the international relations of the Republic of Slovenia, 
or if there exists suspicion that his or her residence in the country will be associated with terrorist or 
other violent acts, illegal intelligence activities, possession and trafficking of drugs, or with the 
committing of any other criminal acts’. In the cited text, there are references to the possession and 
trafficking of drugs and any other criminal acts which may be too broad to be covered by the 
exception of public order and public security. 
 
ZTuj does not transpose the provision that these grounds for the refusal of entry shall not be invoked 
to serve economic ends. 
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Paragraphs 27.2 and 27.3, which provide the criteria for decision-making regarding the restrictions, 
were not transposed. Par. 27.4 has been transposed incompletely: the possibility of re-entry in case of 
disputed nationality is not regulated. 
 

2.7.2 Protection against expulsion (Article 28) 
 
In accordance to Article 28(1) of the Directive, before taking an expulsion decision on grounds of 
public policy or public security, account should be taken of how long the individual concerned has 
resided on its territory, his/her age, state of health, family and economic situation, social and cultural 
integration into the MS and the extent of his/her links with the country of origin. The transposition of 
this paragraph is correct except for one omission: social and cultural integration are not specifically 
mentioned in ZTuj 49(3). 
 
In paragraph 28(2), the Directive demands MS not to take an expulsion decision against Union citizens 
or their family members, who have the right of permanent residence on its territory, except on serious 
grounds of public policy or public security. ZTuj Art 93.u(1) does not mention public policy or public 
security specifically, but speaks about the compromise of public order, national security or the 
constitutional organisation of the state. These conditions are similar to those provided by the Directive, 
although "seriousness" is not mentioned in ZTuj. However, it is not clear what is considered to be 
compromising the public order, national security, or the constitutional organisation of the state. 
Articles 93h, j, l and n seem to adopt a much broader sense of public order and public security. The 
transposition is therefore ambiguous. In practice, administrative authorities and courts take a very 
restrictive reading of these conditions and do not stretch these provisions to "non-serious" threats. 
 
Directive 28.3 has not been transposed. This means that there is no difference between those Union 
citizens that have resided in Slovenia for 10 years (or are minors) and those who have not.  
 

2.7.3 Public health (Article 29) 
 
Article 29(1) of the Directive states the diseases which justify measures restricting freedom of 
movement. The transposition is erroneous: In acc. to ZTuj 93.b(3) an EU citizen shall be refused entry 
if he or she is arriving from a region in which contagious diseases with epidemic potential (...) are rife. 
Erroneously, the focus of ZTuj is on the place of origin (regions in which contagious diseases are rife) 
and not on diseases itself. 
 
Paragraphs (2) and (3) of Article 29 establish a three-month period from the date of arrival as a 
deadline for expulsion and conditions under which MS may require persons entitled to the right of 
residence to undergo a medical examination. These provisions have not been transposed by Slovenian 
legislation.  

2.8 Procedural safeguards against decisions restricting free movement (Article 15, 
and Articles 30-31) 

 
Article 15.1, Article 30 and Article 31 of the Directive envisage certain procedural protections that 
apply when decisions are taken to restrict the free movement of EU citizens and their family members. 
Article 15 makes reference to the procedural guarantees actually contained in Articles 30 and 31. 
 

2.8.1 Notification of decisions (Article 30) 
 
Article 30(1) of the Directive provides that the individual concerned should be notified in writing of 
any decision about the restriction of their freedom of movement and residence. ZTuj does not 
transpose this provision directly. It rather refers to the act governing the general administrative 
procedure which must be applied in all procedures carried out in accordance with ZTuj (Art. 63).  
 



 

Milieu Ltd & 
Europa Institute  

Conformity Study Directive 2004/38/EC for Slovenia, 26 June 2008 / 38 

 

Every decision issued by an administrative authority to an individual or a legal person has to be issued 
in accordance to the administrative procedure, as prescribed by The General Administrative procedure 
Act (ZUP). According to ZUP, all administrative decisions have to be issued in writing and must be 
thoroughly explained (see. i.e. ZUP Articles 207, 210 and 229). Every party to the procedure also has 
a right to a translator (ZUP, art. 62). All parties have to be notified about the decisions (ZUP,  Articles 
83-98). 
 
Article 30(2) demands that the persons concerned shall be informed, precisely and in full, of the public 
policy, public security or public health grounds on which the decision taken in their case is based. 
ZUP, which governs all administrative procedures, prescribes that each decision should have an 
explanation. This should contain (among other things) the facts and the proof upon which the facts 
were ascertained; the reasons for the assessment of proof; the valid law upon which the decision is 
based, and the reasons upon which the decision is based regarding the facts. 
 
Article 30(3) provides that the notification must specify the court or administrative authority with 
which the person concerned may lodge an appeal, the time limit for the appeal and, where applicable, 
the time allowed for the person to leave the territory of the Member State. As said, all administrative 
procedures are regulated by ZUP. According to ZUP, every decision has to state the possibility of 
appeal and time limits for appeal. Regarding the decisions issued in the field of Union citizens and 
their family members, appeals to MNZ are possible against all 1st instance decisions issued by the 
Administrative Units and by the Police. An administrative decision can be appealed on the substantive 
grounds (if the substantive laws and rules were applied wrongly or if the facts were established 
wrongly or incompletely), and on the procedural grounds (if the decision was issued by a non-
competent authority, or if the procedure was not correct). An appeal in case of non-action is also 
possible. (For further information about the structure of administration and courts see 1.2.1 and 1.2.2 
above).  
 
Article 30(3) also prescribes that - save in duly substantiated cases of urgency - the time allowed to 
leave the territory shall be not less than one month from the date of notification. This provision has not 
been transposed. 
 

2.8.2 Procedural safeguards under Article 31 
 
Article 31(1) of the Directive prescribes the access to judicial and, where appropriate, administrative 
redress procedures in the host Member State to appeal against or seek review of any decision taken on 
the grounds of public policy, public security or public health. 
 
In accordance with Slovenian law, every decision that is issued by an administrative authority to an 
individual or a legal person has to be issued in accordance with the administrative procedure, as 
prescribed by The General Administrative Procedure Act. Against the 1st instance decisions issued by 
the Administrative Units and by the Police, appeals to MNZ are possible (see more in 1.2.2 above). 
 
Legality and constitutionality of administrative acts are guaranteed by Courts. After the appellate 
decision has been issued by the competent administrative appellate body (the MNZ in most cases 
related to the Directive), a lawsuit against that administrative authority can be filed at the 
Administrative Court (in a so-called administrative dispute procedure). The administrative dispute 
procedure is regulated in The Administrative Dispute Act (ZUS-1).  
 
Article 31(2) of the Directive prescribes that where the application for appeal or judicial review of the 
expulsion decision is accompanied by an application for an interim order to suspend enforcement, 
actual removal from the territory may not take place except in the enumerated special circumstances. 
The transposition has been partially achieved: 
 

- The transposition is not relevant in the appellate administrative procedure, since 1st instance 
administrative decisions against which an appeal has been filed are not final and can therefore 
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not be executed. No application for an interim order is therefore necessary in appellate 
administrative procedure. See ZUP, Article 282. 

- The situation is different in the case of judicial review of a final administrative decision. Such 
review does not prevent the execution of the final administrative decision unless an 
application for temporary suspension of administrative decision is accepted by the court. ZUS-
1 does not prescribe conditions set in Article 31(2) for the suspension of final administrative 
decision about expulsions. 

 
Article 31(3) demands that the redress procedures must allow for an examination of the legality of the 
decision, as well as of the facts and circumstances on which the proposed measure is based. They shall 
ensure that the decision is not disproportionate. This provision has not been explicitly transposed. No 
law specifically prescribes that the decision should be proportionate. However, general principles of 
administrative procedure (regulated in ZUP) and judicial review procedure (prescribed in ZUS) allow 
a thorough legal and factual evaluation of the challenged decision (see e.g. above the contents of the 
administrative decision in Article 30(2) of the Directive).  Proportionality is a general principle of 
Slovenian law that is strictly enforced by the Constitutional court and, on the basis of its precedents, 
by other courts and by the public administration 
 
Article 31(4) mandates Member States to exclude the individual concerned from their territory 
pending the redress procedure, but they may not prevent the individual from submitting his/her 
defence in person. The transposition of this paragraph has been incomplete: The Directive demands 
that Member States may exclude the individual concerned from their territory pending the redress 
procedure, but they may not prevent the individual from submitting his/her defence in person. This 
provision is not relevant in cases of Slovenian administrative decisions: a pending decision is not yet 
executable. No exclusion is therefore possible until the 2nd instance decision is issued. However, the 
guarantee to defence in person is not explicitly provided in the court procedure (lawsuit against 2nd 
instance administrative decision). 
 

2.8.3 Exclusion orders (Article 32) 
 

Article 32 deals with the duration of the exclusion orders. 
 
Article 32(1) states that persons excluded on grounds of public policy or public security may submit 
an application for lifting of the exclusion ‘after a reasonable period, depending on the circumstances, 
and in any event after three years". ZTuj Article 93.u(3) incompletely transposes this provision since it 
only allows such application after three years (and not after a reasonable period). 
 
Article 32(2) prescribes that the persons referred to in paragraph 1 shall have no right of entry to the 
territory of the Member State concerned while their application is being considered. ZTuj 93.u(3) 
states that the Union citizen or family member may not enter the Republic of Slovenia until a decision 
approving the application to reduce the period is taken – the transposition is correct. 
 

2.8.4 Expulsion as a penalty or legal consequence (Article 33) 
 
Article 33.1 states that expulsion orders may not be issued by the host Member State as a penalty or 
legal consequence of a custodial penalty, unless they conform to the requirements of Articles 27, 28 
and 29.  
 
The provision has been incorrectly transposed: Expulsion order as a legal consequence of a penalty 
can be ordered in accordance with the Criminal Code (KZ) (for crimes) or in accordance to Minor 
Offences Act (ZP-1) (for minor offences). KZ does not distinguish between aliens in general and 
Union citizens and their family members. Therefore, no additional explicit conditions are prescribed 
for the expulsion of the latter. However, KZ Article 35(3) states: ‘Disqualification from driving and 
deportation of foreign citizens may only be imposed as accessory penalties to a term of imprisonment, 
fine or suspended sentence.’ In effect, the expulsion order can only be imposed as accompanying a 
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term of imprisonment. However, no such claim can be made when the expulsion is a result of a minor 
offence in accordance to ZP-1 Article 24. 
 
Therefore, it cannot be said that these penalties meet the requirements of the Directive, especially 
regarding proportionality. See also the comments under Article 27(1) regarding the broad scope of 
application of public policy and public order, i.e., the commission of any crime may lead to an 
expulsion decision.  
 
See more about the legal ground for expulsion in comment to Article 14(3) of the Directive. 
 
Paragraph 33.2 has not been transposed, neither in ZTuj nor in KZ or in ZP-1. 

2.9 Final provisions (Chapter VII) 
 

2.9.1 Publicity (Article 34) 
 
Article 34 provides that Member States should disseminate information concerning the rights and 
obligations of Union citizens and their family members on the subjects covered by this Directive.  
 
The information concerning the rights and obligations of Union citizens are available on the web 
pages of the Ministry of the Interior. No awareness-raising campaigns have been detected. 
 

2.9.2 Abuse of rights (Article 35) 
 

Article 35 provides that member States may adopt the necessary measures to refuse, terminate or 
withdraw any right conferred by this Directive in the case of abuse of rights or fraud, such as 
marriages of convenience. Any such measure should be proportionate.  
 
There are only two instances in ZTuj that explicitly mention the abuse of rights or fraud. Article 
93.h(1) point 6 of ZTuj prescribes that the registration certificate shall not be issued to a Union citizen 
if he or she is working in the Republic of Slovenia contrary to the provisions regulating employment 
and work or contrary to the provisions on the prevention of undeclared work. Apart from that, the 
authority in charge of the procedure always has a right to find out if a particular document or other 
proof is true or false or misleading, and to act accordingly (using the standards prescribed in ZUP  
Articles 164-201). 
 
ZTuj Art. 93.h(1) means that Union citizens must comply with the same rules about employment and 
work as the Slovenian citizens who work in Slovenia. However, the sanctions are not the same for EU 
and Slovenian citizens simply because a Slovenian citizen cannot be refused a residence card. 
Therefore, the transposition is considered to be incorrect.  
 
However, it should be noted that work is one of the four grounds upon which the right of residence for 
more than three months is based (Dir. 7.1a). With that in mind, the national expert does not find it 
excessive if this right is revoked in case when a person is not working at all or is working contrary to 
employment legislation (and is therefore not employed or self-employed in accordance to MS labour 
law). Of course, the final assessment of proportionality will depend on the actual labour condition that 
is being violated. 
 
Article 93.l (1) point 6 prescribes that a temporary residence permit may be issued to a family member 
who is not an EU citizen if it is not established that the marriage was concluded exclusively or chiefly 
for the purpose of obtaining a residence permit  
 
Apart from that, the authority in charge of the procedure always has a right to determine whether a 
particular document or other proof is true or false or misleading, and to act accordingly (using the 
standards prescribed in ZUP arts. 164-201). 
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2.9.3 Sanctions (Article 36) 
 

Article 36 prescribes that MS prescribe the sanctions applicable to breaches of national rules adopted 
for the implementation of this Directive and take the measures required for their application. The 
sanctions should be effective and proportionate.  
 
Sanctions are prescribed by ZTuj Art. 99.a(1): Union citizens and his/her family member or family 
member of Slovenian citizen shall be liable for a fine between 500 to 1200 EUR, if:  
- he or she enters Republic of Slovenia without a document which is required for the entry; 
- he or she enters Republic of Slovenia despite previous rejection; 
- he or she enters the Republic of Slovenia if the ban on return has not yet expired; 
- he or she stays in Slovenia after the permitted residence has expired. 
 
The EUR amounts are between 500 and 1200 EUR, which is not excessive given the misdemeanours. 
 

2.9.4 More favourable provisions (Article 37) 
 
Article 37 prescribes that the Directive does not affect any laws, regulations or administrative 
provisions laid down by a Member State which would be more favourable to the persons covered by 
this Directive. There are several instances of more favourable provisions – all of them minor: see 
transposition of Articles 7.3(c), 8.2, 10.1.10.2. and 14.1. of the Directive. 
 

2.9.5 Transposition 
 
Article 40 prescribes that Member States shall bring into force the laws, regulations and administrative 
provisions necessary to comply with this Directive by 30 April 2006. 
 
At present, all transposing legislation is in place. However, not all of it was adopted by 30.4.2006. The 
relevant Slovenian legislation that directly transposes the Directive came into force on the following 
dates: 
 
- ZTuj amendment Ur.l. nr. 93/05 on  20.11.2005 
- ZZDT-B amendment Ur.l. nr. 52/07 on3.12.2007 
- Prav1 on 7.7.2006 
- Prav2 on 11.8.2007 
- Navod on 29.7.2006 
 
All legislative acts that directly transpose the Directive refer to the Directive. 
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ANNEX II:  List of relevant national legislation and administrative acts 
 

- The Aliens Act, Zakon o tujcih, adopted: Ur. I. RS, nr. 61/99 (amended: Ur.l.RS, nr. 9/01, 
87/02, 96/02, 93/05 in 79/06, 111/07, 44/08), (ZTuj) 

 
- The Law on the Passports of the Citizens of the Republic of Slovenia, Zakon o potnih listinah 

državljanov Republike Slovenije, adopted: Ur. l. RS, nr. 65/00, (amended: Ur.l.RS, nr. 98/05) 
(ZPLD-1) 

 
- The Law on the Personal Identity Card, Zakon o osebni izkaznici, adopted: Ur. l. RS, nr. 75/97 

(amended: Ur.l. RS, nr. 100/2005) (ZOIzk) 
 

- The Law on the Employment and Work of Foreign Citizens, Zakon o zaposlovanju in delu 
tujcev, adopted: Ur. l. RS, nr. 66/00 (amended: 101/05 in 52/07), (ZZDT) 

 
- The Criminal Code of the Republic of Slovenia, Kazenski zakonik Republike Slovenije, 

adopted: Ur. l. RS, nr. 63/94 (amended: Ur.l. RS, nr. 23/1999, 60/1999 Odl.US: U-I-226/95, 
40/2004, 37/2005 Odl.US: U-I-335/02-20, 17/2006 Odl.US: U-I-192/04-16) (KZ) 

 
- The Administrative Procedure Act, Zakon o splošnem upravnem postopku, adopted: Ur. I. RS, 

nr. 80/99 (amended: Ur.l. RS, nr. 70/2000, 52/2002, 73/2004, 119/2005, 105/2006, 126/2007), 
(ZUP) 

 
- The Minor Offences Act, Zakon o prekrških, adopted: Ur.l. RS, nr. 7/03 (amended: Ur.l. RS, 

nr. 45/2004-ZdZPKG, 86/2004, 34/2005 Odl.US: U-I-19/05-11, 40/2006 (51/2006 popr.), 
115/2006, 139/2006 Odl.US: U-I-69/06-16, 29/2007 Odl.US: U-I-56/06-31, 58/2007 Odl.US: 
U-I-34/05-9, 17/2008), (ZP-1) 

 
- Rules on the method of determining the right to free access to the labour market with regard to 

nationals of the EU and the EEA and their family members, Pravilnik o načinu ugotavljanja 
pravice do prostega dostopa na trg dela državljanov EU in EGP ter njihovih družinskih članov 
(Ur.l. RS, nr. 70/06) (Prav1) 

 
- Instructions concerning the refusal of entry to the Republic of Slovenia of EU citizens, 

Navodilo o zavrnitvi vstopa v Republiko Slovenijo državljanu Evropske Unije, adopted: Ur.l. 
RS, nr. 74/06, (Navod) 

 
- The Administrative Disputes Act, Zakon o upravnem sporu Adopted Ur.l. RS, nr. 105/2006) 

(ZUS-1) 
 

- Rules on the content, form, issuing and termination of certificates and permits on the residence 
of the EU citizens, their family members, and family members of Slovenian citizens, Pravilnik 
o vsebini, obliki, načinu izdaje ter prenehanja potrdil o prijavi prebivanja in dovoljenj za 
prebivanje za državljane držav članic Evropske unije in njihove družinske člane ter družinske 
člane slovenskih državljanov Ur.l. RS, nr. 70/2007 (Prav2) 

 

http://www.uradni-list.si/1/objava.jsp?urlid=199923&stevilka=1035
http://www.uradni-list.si/1/objava.jsp?urlid=199960&stevilka=2908
http://www.uradni-list.si/1/objava.jsp?urlid=200440&stevilka=1662
http://www.uradni-list.si/1/objava.jsp?urlid=200537&stevilka=1290
http://www.uradni-list.si/1/objava.jsp?urlid=200617&stevilka=649
http://www.uradni-list.si/1/objava.jsp?urlid=200070&stevilka=3310
http://www.uradni-list.si/1/objava.jsp?urlid=200252&stevilka=2524
http://www.uradni-list.si/1/objava.jsp?urlid=200473&stevilka=3234
http://www.uradni-list.si/1/objava.jsp?urlid=2005119&stevilka=5310
http://www.uradni-list.si/1/objava.jsp?urlid=2006105&stevilka=4487
http://www.uradni-list.si/1/objava.jsp?urlid=2007126&stevilka=6415
http://www.uradni-list.si/1/objava.jsp?urlid=200445&stevilka=2131
http://www.uradni-list.si/1/objava.jsp?urlid=200486&stevilka=3853
http://www.uradni-list.si/1/objava.jsp?urlid=200534&stevilka=1135
http://www.uradni-list.si/1/objava.jsp?urlid=200640&stevilka=1767
http://www.uradni-list.si/1/objava.jsp?urlurid=20062198
http://www.uradni-list.si/1/objava.jsp?urlid=2006115&stevilka=4907
http://www.uradni-list.si/1/objava.jsp?urlid=2006139&stevilka=6052
http://www.uradni-list.si/1/objava.jsp?urlid=200729&stevilka=1452
http://www.uradni-list.si/1/objava.jsp?urlid=200758&stevilka=3098
http://www.uradni-list.si/1/objava.jsp?urlid=200817&stevilka=554
http://www.uradni-list.si/1/objava.jsp?urlid=2006105&stevilka=4487
http://zakonodaja.gov.si/rpsi/r09/predpis_PRAV8459.html
http://zakonodaja.gov.si/rpsi/r09/predpis_PRAV8459.html
http://zakonodaja.gov.si/rpsi/r09/predpis_PRAV8459.html
http://zakonodaja.gov.si/rpsi/r09/predpis_PRAV8459.html
http://www.uradni-list.si/1/objava.jsp?urlid=200770&stevilka=3838
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ANNEX III: Selected national case law 
 
Until now there has been no appellate administrative case law or judicial decisions concerning the 
application of the Directive. 
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ANNEX IV: Application Forms 
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