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EXECUTIVE SUMMARY 
 
 

1. Introduction  
 
The Romanian immigration legislation and implementing regulations consist of specific provisions set 
forth by the Constitution, laws, governmental ordinances and emergency governmental ordinances, as 
well as governmental decisions and ministerial orders issued in the view of implementing the 
legislation.  
 
The Directive 2004/38/EC has been initially transposed by Law no. 309/2004 on the free movement of 
citizens of the Member States of the European Union and the European Economic Area on the 
Romanian territory. This law was aimed at being applicable starting from the date of Romania’s 
accession to the European Union but meanwhile it was repealed and replaced by the Governmental 
Emergency Ordinance no. 102/2005 on the free movement of citizens of the Member States of the 
European Union and the European Economic Area on the Romanian territory, as subsequently 
amended and supplemented, which entered into force on the date of Romania’s accession to the 
European Union. 
 

2. Introduction to the main particularities of the legal system of the Member State relating 
to the transposition of Directive 2004/38/EC.  

 
The legislation transposing the provisions in the area of the free movement of EU citizens is adopted 
and amended by the Parliament. The Constitution also allows the Government to adopt, under 
legislative delegation, Ordinances and Emergency Ordinances, the latter only in exceptional 
circumstances, and the regulation of which cannot be postponed. 
 
As regards the implementation of the legislation in the area of immigration, asylum and integration of 
foreigners, the main competent authority is the Romanian Office for Immigration (“Oficiul Român 
pentru Imigrări”), a legal entity subordinated to the Ministry of Interior and Administrative Reform 
(“Ministerul Internelor şi Reformei Administrative”), as well as its territorial departments.  
 
In addition, some other entities also have specific attributions in the area of immigration: the 
Romanian Police and Romanian Border Police, the Romanian diplomatic missions, the consular 
offices and the National Center of Visas of the Ministry of Foreign Affairs which grant the entry visa 
on Romanian territory to family members of EU citizens who are not nationals of a Member State. 
 

3. Conclusions of the legal analysis of the transposing measures for Directive 2004/38/EC. 
 
a) An overview on how the requirements have been transposed  
 
The main legislation transposing the Directive 2004/38/EC is represented by the Governmental 
Emergency Ordinance no. 102/2005 on the free movement of citizens of the Member States of the 
European Union and the European Economic Area on Romanian territory.  
 
There are also other regulations and legislation adopted in view of transposing and implementing the 
Directive 2004/38/EC: Methodological Norms for the implementation of GEO 102/2005 which 
establish the form and content of the documents to be issued to the European Citizens and their family 
members adopted through the Governmental Decision no. 1864/2006; Governmental Emergency 
Ordinance no. 97/2005 on registration, domicile, residence and identity documents of Romanian 
citizens; Law no. 248/2005 on free movement of the Romanian citizens abroad; Law no. 21/1991 on 
Romanian citizenship; Governmental Emergency Ordinance no. 194/2002 on the legal regime of 
foreigners in Romania; and Governmental Decision no. 639/2007 on the organisation of the Romanian 
Office for Immigration 
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b) Transposition problems 
 
A large number of conformity issues were identified as regards the transposition of the Directive 
2004/38/EC into the Romanian legislation. Such non-conformity issues are briefly presented below.  
 
1. The meaning of “sufficient resources” as a condition to acquire the right of residence in Romania 
for a period longer than three months is not ensured. The Romanian provisions refer to “support 
resources for themselves and for their family members, usually, at least at the level of the minimum 
income guaranteed in Romania”. Thus, there is no provision ensuring that the personal situation of the 
person shall be taken into account in case the resources are below the minimum income guaranteed in 
Romania or below the limit under which the social assistance indemnity is granted by the public 
system of social assistance.  
 
In addition, the Romanian legislation does not limit the acquiring of the rights of residence in Romania 
for a period longer than three months by EU citizens who are family members of an EU citizen to 
those family members who accompany or join the EU citizen. Such family members have rights of 
residence in Romania for a period longer than three months independent of  whether they are coming 
to Romania with, the EU citizen or joining him/her for other reasons. 

 
2. The Directive’s provisions on the retention of status of worker or self-employed person have been 
generally incorrectly or incompletely transposed. As regards the retention of the status of the worker, 
except for the situation when the worker or self-employed is temporarily unable to work as the result 
of an illness or accident, the Romanian legislation does not ensure the retention of the status of worker 
or self-employed person in any of the other cases provided by the Directive. Although the Romanian 
texts ensure the benefit of the right of residence, it does not provide for the retention of the status of 
worker or self-employed person that could ensure other additional rights corresponding to such status.  
 
3. The requirement to facilitate the right of entry and residence of the EU citizen’s direct dependent 
relatives in the ascending lines and those of his/her spouse or registered partner has not been 
transposed. 
 
4. Non-conformity issues have been found in the transposition of the Directive’s provisions regarding 
the administrative formalities for EU citizens (no specific exception for job-seekers, so they will also 
have to register within 90 days; very detailed content of the registration certificate; the meaning of 
“sufficient resources” incorrectly transposed; reference only to family members of EU citizens when 
the EU citizen is included within some specific categories – i.e. “sufficient resources” and “student”). 
 
5. With respect to the issuance of residence cards for family members who are not EU citizens the 
Directive covers presentation of evidence for the family members who are not EU citizens but who are 
descendants or ascendants independently of the situation of the EU citizen, while the Romanian text 
refers only to the situation when the EU citizen is included within some specific categories – i.e. 
“sufficient resources” and “student”. 
 
6. The provisions according to which the family members who do not have the citizenship of the 
European Union shall retain their right of residence in the event of death or departure of the Union 
citizen exclusively on a personal basis have not been transposed. 
 
7. The Romanian texts seem to limit the retention of the right of residence to the spouse, in the case of 
spouses, when the marriage has been dissolved or annulled, and, respectively, to the partner, in the 
case of partners, when the registered partnership is dissolved or annulled.  
 
In the situation of termination of marriage or of registered partnership warranted by particularly 
difficult circumstances, such as having been a victim of domestic violence, the Romanian texts refer to 
the dissolution of the marriage or of registered partnership based on the fault of the European Union 
citizen and does not cover all cases of domestic violence victimization of the spouse/partner who is not 
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citizen of a Member State. In addition, the provisions according to which the family members who do 
not have the citizenship of European Union shall retain their right of residence exclusively on a 
personal basis have not been transposed. 
 
8. As regards the retention of the right of residence some of the Directive’s requirements are not 
ensured (verification of fulfilment of the conditions by the competent authority is to be done in 
“specific cases where there is a reasonable doubt as to whether a Union citizen or his/her family 
members satisfies the conditions”; such verification “shall not be carried out systematically”; the 
expulsion measure shall not be the automatic consequence of a Union citizen's or his or her family 
member's recourse to the social assistance system of the host Member State; prohibition of issuing the 
order of leaving the Romanian territory against those jobseekers who entered the territory of Romania 
in order to seek employment). 
 
9. The provisions on issuing a permanent residence card to family members who are not citizens of the 
European Union have been only partially transposed. The Romanian texts do not ensure automatic 
renewal of such card every 10 years, by excluding the re-verification of the conditions, do not provide 
for a deadline for submission of the application to obtain a residence card and do not set forth any 
sanctions for failure to apply for a permanent residence card. 
 
10. The Directive’s provisions on the continuity of residence, the means of proof attesting it and 
breaking the continuity of residence by any expulsion decision, have not been transposed.  
 
11. Although stating some of the rights of the EU citizens and their family members who exert the 
right of free movement and residence on Romanian territory the Romanian text transposing the 
Directive’s requirement on equal treatment does not completely ensure such principle. 
 
12. The general principles on the restrictions on the right of entry and the right of residence on 
grounds of public policy, public security or public health have been generally incompletely transposed 
(i.e. grounds of restriction shall not be invoked to serve economic ends; justifications that are isolated 
from the particulars of the case or that rely on considerations of general prevention shall not be 
accepted; allow to the holder of the passport or identity card expelled from another Member State to 
re-enter its territory without any formality). 
 
13. The requirement that the only diseases justifying measures restricting freedom of movement shall 
be the diseases with epidemic potential as defined by the relevant instruments of the World Health 
Organisation and other infectious diseases or contagious parasitic diseases if they are the subject of 
protection provisions applying to nationals of the host Member State is incompletely transposed, by 
reference to a list of diseases approved by order of the Minister of Health.  
 
14. The transposition of the requirement that expulsion orders may not be issued by the host Member 
State as a penalty or legal consequence of a custodial penalty, unless they conform to the requirements 
of Articles 27, 28 and 29 is ambiguous. Moreover, while the Directive provides for the obligation of 
the authority in case an expulsion order is enforced more than two years after it was issued to check if 
the individual concerned is currently and genuinely a threat to public policy or public security, the 
Romanian text transposing such provision regulates only the rights of the respective person to request 
the removal of the interdiction.  
 
15. The transposition of the Directive’s provisions on procedural safeguards is incorrect and 
incomplete. The Romanian texts do not ensure the requirements that the persons should be able to 
comprehend the content of the decision restricting free movement, that the persons concerned must be 
informed, precisely and in full, of the public policy, public security or public health grounds on which 
the decision taken in their case is based and that the time allowed to leave the territory shall be not less 
than one month from the date of notification, unless there is duly substantiated case of urgency. 
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16. The provisions of the Directive on the duration of exclusion orders have also been incompletely 
and incorrectly transposed. The right to submit an application for the lifting of the exclusion order 
after a reasonable period is given to the person who has been declared as undesirable instead of 
“persons excluded on grounds of public policy or public security”. The deadline within which the 
decision must be issued and the requirement that persons excluded on grounds of public policy or 
public security shall have no right of entry to the territory of the Member State concerned while their 
application is being considered, have not been transposed.  
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SUMMARY DATASHEET 
 
 
This summary datasheet uses the Table of Concordance in order to present systematically all cases of 
non-conformity in the case of Romania’s transposition of the Citizens’ Rights Directive, by reference 
to the specific article where difficulties have been identified. It does not further interpret those 
conformity problems. For this, see the Executive Summary and the fuller exposition of the instances of 
non-conformity in the following pages, as well as the more detailed material set out in the Table of 
Concordance. 
 

1. Transposing legislation 
 

Directive 2004/38/EC was transposed in Romania by Governmental Emergency Ordinance 
no. 102/2005 on the free movement of citizens of the Member States of the European Union 
and the European Economic Area on the Romanian territory. 
 
The Romanian Government approved by the Governmental Decision no. 1864/2006 the 
Methodological Norms for the implementation of the Governmental Emergency Ordinance 
no. 102/2005 which establish the form and content of the documents to be issued to the 
European Citizens and their family members. 
 
In addition, other legislation and regulations have been adopted in view of transposing and 
implementing the Directive 2004/38/EC: Governmental Emergency Ordinance no. 97/2005 on 
the registration, domicile, residence and identity documents of Romanian citizens; Law no. 
248/2005 on free movement of the Romanian citizens abroad; Law no. 21/1991 on Romanian 
citizenship, Governmental Emergency Ordinance no. 194/2002 on the legal regime of 
foreigners in Romania; and Governmental Decision no. 639/2007 on the organization and 
attributions of the Romanian Office for Immigration. 
 

2. Assessment of the transposition 
 
a) Incomplete transposition or non-transposition 

  
Article 7(4) • The requirement to facilitate the right of entry and access of the persons mentioned in 

article 3(2) has not been transposed. 
Article 10(1) • The Romanian text does not require that the document to be issued to family members of 

a Union citizen who are not EU citizens shall be called ‘Residence card of a family 
member of a Union citizen’. 

Article 12(2)3rd 
part 

• The requirement that in the event of death or departure of the Union citizen the family 
members who are not EU citizens shall retain their right of residence exclusively on a 
personal basis is not transposed. 

Article 13(1) • The Romanian texts seem to limit the retention of the right of residence to the spouse, in 
the case of spouses, when the marriage has been dissolved or annulled, and, respectively, 
to the partner, in the case of partners when the registered partnership is dissolved or 
annulled. The Directive provides for the retention of the right of residence in the above 
mentioned cases for all the family members holding the European Union citizenship. 

Article 13(2)(a) • The Romanian texts seem to limit the retention of the right of residence to the spouse, in 
the case of spouses when the marriage has been dissolved or annulled, and, respectively, 
to the partner, in the case of partners when the registered partnership is dissolved or 
annulled. The Directive provides for the retention of the right of residence in the above- 
mentioned cases for all the family members who do not have the citizenship of European 
Union. 

Article 13(2)(d) 
3rd part  

• The requirement that in the event of divorce, annulment of marriage or termination of 
registered partnership with an EU citizen the family members who are not EU citizens 
shall retain their right of residence exclusively on a personal basis, is not transposed. 

Article 14(2)2nd • The Romanian text does not limit the verification of fulfilment of the conditions to 
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part acquire the right of residence to the “specific cases where there is a reasonable doubt as 
to whether a Union citizen or his/her family members satisfies the conditions”. 
Moreover, the requirement that such verification “shall not be carried out systematically” 
is not transposed. The transposing provision is therefore too general and does not grant 
the same level of protection to EU citizens and family members as the Directive. 

Article 14(4)(b) • The Romanian text does not ensure the requirement that the Union citizens who are 
protected against expulsion when seeking employment entered the territory of Romania 
in order to seek employment. 

Article 15(1) • The requirement that procedures provided for by Articles 30 and 31 shall apply by 
analogy to all decisions restricting free movement of Union citizens and their family 
members on grounds other than public policy, public security or public health is 
incompletely transposed since Articles 30 and 31 have been incorrectly and incompletely 
transposed. 

Article 20(1) • The Romanian texts do not ensure automatic renewal of the permanent residence card for 
family members who are not citizens of the European Union, every 10 years, by 
excluding the re-verification of the conditions. 

Article 21 • The Directive’s provisions on the continuity of residence, the means of proof attesting it 
and breaking the continuity of residence by any expulsion decision have not been 
transposed. 

Article 27(1) • The Romanian text refers only to the possibility to restrict the freedom of movement and 
not the right of residence of Union citizens and their family members. 

• The requirement that “These grounds shall not be invoked to serve economic ends” has 
not been transposed. 

Article 27(2)2nd 
part 

• The requirement that “Justifications that are isolated from the particulars of the case or 
that rely on considerations of general prevention shall not be accepted” has not been 
transposed. 

Article 27(4) • The requirement that the Member State which issued the passport or identity card shall 
allow the holder of the document who has been expelled on grounds of public policy, 
public security, or public health from another Member State to re-enter its territory 
without any formality even if the document is no longer valid or if the nationality of the 
holder is in dispute has not been transposed. 

Article 29(1) • When referring to diseases justifying measures restricting freedom of movement, the 
Romanian text does not make express reference to the “diseases with epidemic potential” 
and “other infectious diseases or contagious parasitic diseases if they are the subject of 
protection provisions applying to nationals of the host Member State”. 

Article 30(2) • The requirement that the persons concerned must be informed, precisely and in full, of 
the public policy, public security or public health grounds on which the decision taken in 
their case is based, unless this is contrary to the interests of State security, has not been 
transposed. 

Article 30(3) • The Romanian text does not transpose the requirement that “Save in duly substantiated 
cases of urgency, the time allowed to leave the territory shall be not less than one month 
from the date of notification”. 

Article 31(2)  • The Romanian text does not list the situations provided by Article 31.2. despite the fact 
that the removal from the territory on grounds of a expulsion decision may not take place 
until the decision on the interim order to suspend enforcement of that decision has been 
taken. In addition, the situation of expulsion on imperative grounds of public security 
referred by the Directive, was incorrectly transposed since its meaning is not ensured by 
the Romanian text providing for the situation when the decision has an emergency 
character, based on an imminent threat on national security.  

Article 32(1)2nd 
part 

• The requirement of the Directive that the decision with respect to the removal of the 
interdiction must be issued within 6 months of the date the application has been 
submitted has not been transposed since the text of the Romanian law stated only that 
“the court shall rule the request with emergency and priority”. 

Article 32(2) • The Directive’s requirement that persons excluded on grounds of public policy or public 
security shall have no right of entry to the territory of the Member State concerned while 
their application is being considered has not been transposed. 
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b) Incorrect or imprecise/ambiguous transposition 
 

Article 5 (2), 
2nd paragraph 

• It is not enough to lay down the rules of visas in a methodological norm as required by the 
transposing legislation. This falls short of the principle of legal certainty and thus the 
transposition is incorrect. 

Article 6(1) • The transposition is incorrect for jobseekers because there is no specific exception, so they 
will also have to register within 90 days starting the date of their entry on the Romanian 
territory. 

Article 
7(1)(b) 

• The meaning of “sufficient resources” is not ensured. The Romanian text refers to “support 
resources for themselves and for their family members, usually, at least at the level of the 
minimum income guaranteed in Romania”. Thus, there is no provision ensuring that the 
personal situation of the person shall be taken into account in case the resources are below 
the minimum income guaranteed in Romania or below the limit under which the social 
assistance indemnity is granted by the public system of social assistance. 

Article 
7(1)(c) 

• The meaning of “sufficient resources” is not ensured. 

Article 
7(3)(b) 

• Incorrect transposition since under the Romanian legislation if the individual becomes an 
“unemployed person” he/she does not retain the status of worker. 

Article 
7(3)(c) 

• Incorrect transposition since under the Romanian legislation if the individual becomes an 
“unemployed person” he/she does not retain the status of worker. 

Article 
7(3)(d) 

• According to the Romanian legislation, if the individual who is registered in a vocational 
training program is no longer a worker, he/she does not retain the status of worker. 
Therefore, the transposition of the Directive’s requirement is not ensured. 

Article 8(2) • The Romanian legislation does not provide the requirement that the registration certificate 
shall state only the name and address of the person registering but also personal 
identification code, date of birth and place of birth, address in Romania, etc. 

Article 8(3)  • The condition that the EU citizens shall ensure that they have sufficient resources for 
themselves and their family members not to become a burden on the social assistance 
system of the host Member State during their period of residence is not correctly 
transposed. 

Article 8(4) • The requirement that the personal situation of the person concerned must be taken into 
account when determining the “sufficient resources” is not ensured. 

Article 
8(5)(d) 

• Incorrect transposition since the provision of the Directive covers EU family members who 
are descendants or ascendants within the meaning of Article 2 (2) (c) and (d) independently 
of the situation of the EU citizen. However the Romanian text refers only to the situation 
when the EU citizen is included within the categories provided at Art. 13 (1) (b) – 
sufficient resources; and (c) (student) transposing Art. 7 (1) (b) and (c) which represent a 
different scope of application of the Directive’s requirement. 

Article 
10(2)(d) 

• Incorrect transposition since the provision of the Directive covers the family members who 
are not EU citizens but who are descendants or ascendants in the meaning of Art. 2 (2) (c) 
and (d) independently of the situation of the EU citizen while the Romanian text refers only 
to the situation when the EU citizen is included within the categories provided at Art. 13 
(1) (b) and (c) transposing Art. 7 (1) (b) and (c) which represent a different scope of 
application of the Directive’s requirement. 

Article 
13(2)(c) 

• The Romanian texts refer to the dissolution of the marriage or partnership based on the 
fault of the European Union citizen, which does not cover all cases of domestic violence 
victimisation of the spouse/partner who is not citizen of a Member State as required by the 
Directive. 

Article 14(3) • The requirement that the expulsion measure shall not be the automatic consequence of a 
Union citizen's or his or her family member's recourse to the social assistance system of the 
host Member State is not ensured by the Romanian text. 

Article 19.1 • The permanent residence certificate for Union citizens is called the permanent residence 
card.  

Article 24(1) • Although stating some of the rights of the European Union citizens and their family 
members who exert the right of free movement and residence on Romanian territory, the 
Romanian text transposing the Directive’s requirement does not ensure the principle of 
equal treatment which is applicable in all areas and with respect to all the rights of these 
persons. 
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Article 30(1) • Although the Romanian text provides that the decision restricting the right of free 
movement contains the reasons this does not ensure the requirement that the persons should 
be able to comprehend its content. 

Article 32(1) • The Romanian law refers to the person who has been declared as undesirable instead of 
“persons excluded on grounds of public policy or public security”. 

• The Romanian text does not provide for the requirement that the person may submit an 
application for lifting of the exclusion order by putting forward arguments.  

• The Romanian text provides for the right to apply for the lifting of the interdiction after 
half of the interdiction period disposed has been completed, or after 3 years since its 
disposal, while the Directive allows such application after a reasonable period, depending 
on the circumstances, and in any event after three years from enforcement of the final 
exclusion order. 

Article 33(1) • The transposition of the requirement that expulsion orders may not be issued by the host 
Member State as a penalty or legal consequence of a custodial penalty, unless they conform 
to the requirements of Articles 27, 28 and 29 is ambiguous. The Romanian text makes 
reference only to the provisions of Article 25 of the Romanian law, which transposes only 
Articles 27 and 28 of the Directive, while no reference is made to the text transposing 
Article 29 of the Directive (on public health). 

Article 33(2) • The obligation of the authority if an expulsion order is enforced more than two years after 
it was issued to check if the individual concerned is currently and genuinely a threat to 
public policy or public security has been incorrectly transposed since the Romanian text 
regulates only the rights of the respective person to request the removal of the interdiction. 

               
c) Minor instances of non-conformity  

 
Article 25(2) • The requirement that the documents such as registration certificate, residence card or 

permanent residence card, shall be issued free of charge or for a charge not exceeding that 
imposed on nationals for the issuing of similar documents has not been expressly 
transposed by the GEO 102/2005. However, in practice the amounts of such taxes are the 
same as those imposed on nationals for the issuing of the identity card. 

Article 27(3) • Romania did not use the possibility provided by the Directive to set forth its right to 
request the Member State of origin and, if need be, other Member States to provide 
information concerning any previous police record that the person concerned may have. 

Article 34 • The provisions on the publicity regarding the rights and obligations of Union citizens and 
their family members on the subjects covered by the Directive have not been expressly 
transposed. However, the Romanian Office for Immigration has a website which provides 
for such information. 
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ABBREVIATIONS USED 
 
 
 
Art  Article 
 
CA         Competent Authority 
 
ECJ  European Court of Justice 
 
GEO  Governmental Emergency Ordinance 
 
GD   Governmental Decision 
 
ORI  Romanian Immigration Office 
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1 INTRODUCTION  
 

This conformity study analyses in detail the provisions of Directive 2004/38/EC on the free movement 
of EU citizens in its consolidated version, and compares it with the legislation in place in Romania.  

Directive 2004/38/EC repealed the earlier directives on free movement of persons (Directives 
64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 
90/365/EEC and 93/96/EEC) as from 30 April 2006.  
 
EU citizenship gives every Union citizen the right to move and to reside freely within the territory of 
the Member States. The facilitation and promotion of this right, which is at the same time one of the 
fundamental freedoms of the internal market, is the objective of Directive 2004/38/EC. A second 
objective of Directive 2004/38/EC is to codify and review the various pieces of legislation and case-
law dealing with this issue.  
 
Free movement as a fundamental freedom of the internal market 
 
Free movement is one of the fundamental freedoms of the internal market and can therefore only be 
restricted in a limited number of pre-determined circumstances. Thus, national legislation cannot adopt 
more restrictive legislation than provided for in the Directive.  
 
Directive 2004/38/EC introduces a uniform approach regarding the formalities that Member States can 
impose upon EU citizens residing in their territory. These formalities are expressly established in the 
Directive and restricted in function of the duration of the stay in the Member States.  
 
• For a stay of less than three months, the only formality a Member State can impose is the 

presentation of a valid passport or national identity card.  
 
• For residence of more than three months, a Member State can only require the EU citizen to register 

their place of residence in the population register. This registration needs to be validated 
immediately if a certain number of conditions are to be complied with. The Member State can only 
require the EU citizen to present proof that he/she is a worker, a self-employed person, a student 
and has sufficient resources not to become a burden upon the social security system of the Member 
State. Member States cannot lay down a fixed amount of what they consider to be “sufficient 
resources”, but must always take into account the personal situation of the person concerned. 
Family members of the EU citizen will have to present an identity document and proof of the family 
link to an EU citizen.  

 
• After five years of continuous residence in a Member State, an EU citizen obtains a right to 

permanent residence. The host Member State shall issue a document certifying permanent 
residence. A permanent resident has the right to be treated equally to a national of the Member 
State.   

 
Yet the Directive also determines and clarifies the only acceptable reasons for restriction of the free 
movement of citizens by Member State authorities, namely for reasons of public order, public security 
and public health. (For the interpretation and conditions of such exceptions, it is important to rely upon 
the case-law of the Court of Justice.)  
 
These measures guarantee strong protection against expulsion for EU citizens who have been long-
term residents in another Member State. Such measures need to be proportionate and shall always take 
into account the personal conduct of the individual concerned who must represent a “genuine, present 
and sufficiently serious threat affecting one of the fundamental interests of society”. In addition, the 
Directive establishes some procedural safeguards in case an expulsion decision is considered.  
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1.1 OVERVIEW OF THE LEGAL FRAMEWORK IN  ROMANIA 
 
The Romanian legal system is based on the continental system of codification. The Romanian 
Constitution establishes the hierarchy of normative acts. All legislation is based on the provisions of 
the Constitution. Romanian legislation consists of the Constitution, laws and secondary legislation1. 
According to the Constitution2, the Romanian State is based on the principle of the separation and 
balance of powers – legislative, executive, and judicial – within the framework of constitutional 
democracy.  
 
The Parliament3 is the supreme representative body of the Romanian people and the sole legislative 
authority of the country. The Parliament passes constitutional, organic, and ordinary laws. Laws are 
issued for the regulation of social relationships, on grounds of and in conformity with constitutional 
provisions. Draft laws are drawn up as a result of the exercise of the right to legislative initiative under 
the Constitution and are submitted to Parliament, which is the only legislative authority4.  
 
The Constitution also provides for acts which can be approved by the Government. Thus, the 
Government adopts Decisions and Ordinances. However, in conformity with the principle of the 
separation and balance of powers, decisions are issued to organise the execution of laws5 and 
ordinances are issued on grounds of legislative delegation under a special enabling law, within the 
limits and in conformity with the provisions thereof6. The Constitution also allows the Government to 
adopt Emergency Ordinances under legislative delegation and only in exceptional circumstances the 
regulation of which cannot be postponed; there is an obligation to provide the reasons for the 
emergency status within their contents7.  
 
The heads of ministries and other bodies of the specialised central public administration or 
autonomous administrative authorities may also issue orders, instructions and other normative acts 
under applicable legislation. Such orders, instructions and other normative acts are issued based on 
and in the execution of laws, Governmental Decisions and Ordinances. They must be strictly limited 
to the framework set forth by the acts based on which and in the execution of which they were issued, 
and may not contain solutions that contravene their provisions8. 
                                                 
1 In Romania, the respect of the Constitution, its supremacy and the laws shall be mandatory (Article 1 (5) of the 
Romanian Constitution).  
2 The Romanian Constitution of 1991 was adopted by the Constituent Assembly of 21 November 1991, 
published in the Official Journal of Romania, Part I, no. 233/21.11.1991 and came into force following its 
approval by national referendum on 8 December 1991. The Constitution was modified and completed by Law 
no. 429/2003 on the revision of the Constitution of Romania, approved by national referendum on 18-19 October 
2003; this entered into force on the date it was published in the Official Journal of Romania, Part I, no. 
758/29.10.2003. The Romanian Constitution of 1991 as modified and completed was republished in the Official 
Journal of Romania, Part I, no. 767/31.10.2003. 
3 The Parliament consists of the Chamber of Deputies and the Senate and is elected for a term of office of 4 
years. 
4 According to the Constitution, the law shall be published in the Official Journal of Romania and comes into 
force 3 days after its publication or at a subsequent date provided in its text. 
5 Governmental Decisions come into effect on the date of their publication in the Official Journal of Romania, 
Part I, if no subsequent date is stipulated in their contents. 
6 Ordinances come into effect on the third day from the date of their publication in the Official Journal of 
Romania, Part I, or at a subsequent date provided in their texts. According to the Romanian Constitution, 
however, if the enabling law so requests, Ordinances shall be submitted to Parliament for approval, according to 
the legislative procedure, before the date of expiry of the enabling law. Non-compliance results in the cessation 
of the effects of the Ordinance. 
7 Governmental Emergency Ordinances shall enter into force on the date of their publication in the Official 
Journal of Romania, Part I, provided that they have been previously submitted for debate under emergency 
procedure to the competent Parliament Chamber, if no subsequent date is stipulated in their contents. 
8 In order to come into effect, the orders, instructions and other regulatory acts issued by the bodies of the 
specialised central public administration must be published in the Official Journal of Romania, Part I, and they 
come into effect on the date of their publication, if no subsequent date is stipulated in their contents. 
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1.2 FRAMEWORK FOR TRANSPOSITION & IMPLEMENTATION OF DIRECTIVE 2004/38/EC 
IN ROMANIA 

 
1.2.1 Distribution of competences according to the national Constitution 

 
By taking into account the above mentioned legislative competencies, in Romania, Directive 
2004/38/EC has been initially transposed by Law no. 309/2004 on the free movement of citizens of the 
Member States of the European Union and the European Economic Area on the Romanian territory. 
This law was aimed at being applicable starting from the date of Romania’s accession to the European 
Union. However, taking into consideration the changes in the European legislation and the necessity to 
establish the legal framework for the freedom of movement of the citizens of the European Union 
Member States, by means of reducing the administrative formalities as a measure representing a main 
purpose in implementing the Schengen Plan, (as well as by taking into account that failure to 
implement the Schengen Plan might have determined the postponement of Romania’s accession to the 
European Union), on 14.7., the Governmental Emergency Ordinance no. 102/2005 on the free 
movement of citizens of the Member States of the European Union and the European Economic Area 
on the Romanian territory was adopted. The Governmental Emergency Ordinance no. 102/2005 
repealed the former Law no. 309/2004 and entered into force on the date of Romania’s accession to 
the European Union. Until the date of coming into force, the Governmental Emergency Ordinance no. 
102/2005 has been amended several times. 
 
The Romanian Government approved, by the Governmental Decision no. 1864/2006, the 
Methodological Norms for the implementation of the Governmental Emergency Ordinance no. 
102/2005 which establish the form and content of the documents to be issued to the European Citizens 
and their family members. 
 
In addition, other legislation and regulations have been adopted with the view of transposing and 
implementing Directive 2004/38/EC: Governmental Emergency Ordinance no. 97/2005 on 
registration, domicile, residence and identity documents of Romanian citizens; Law no. 248/2005 on 
free movement of the Romanian citizens abroad; Law no. 21/1991 on Romanian citizenship, 
Governmental Emergency Ordinance no. 194/2002 on the legal regime of foreigners in Romania; and 
Governmental Decision no. 639/2007 on the organization and attributions of the Romanian Office for 
Immigration. 
 
Legality and constitutionality of administrative acts issued for the application of the legislation 
transposing Directive 2004/38/EC are guaranteed by Courts. Main competent judicial authorities are 
the administrative courts in the  first instance and then the hierarchically superior administrative courts 
(“tribunale”, “curti de apel” and “Inalta Curte de Casatie si Justitie”). International and European 
Law has to be taken in account by all Courts and can justify the non-application of national or regional 
laws or regulations. 
 
1.2.2 General description of organisation of national authorities implementing 

Directive 2004/38/EC Romania   
 
The main authority having competencies in implementing Romania’s policies in the area of 
immigration, asylum and integration of foreigners, as well as of the legislation in this area is the 
Romanian Office for Immigration (“Oficiul Român pentru Imigrări”), the specialised legal body 
subordinated to the Ministry of Interior and Administrative Reform (“Ministerul Internelor şi 
Reformei Administrative”), as well as its territorial departments. The Head of the Romanian Office for 
Immigration is appointed by the Minister of Interior and Administrative Reform. 
 
The Office has been set up by reorganisation of the Authority for Foreigners and the National Office 
for Refugees. It is composed of directorates, services and other bodies at central level, as well as of 
territorial bodies at county and regional level. The Office has specific attributions such as: verifying 
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the accomplishment of the legal conditions for granting and extending the right of residence, 
registering and granting the registration certificate to the European Union citizens and their family 
members who meet conditions provided by the law, and issuing the permanent residence card for such 
persons, etc. 
 
The Romanian Police and the Romanian Border Police also have specific functions in the area of 
immigration, as well as the Romanian diplomatic missions, the consular offices and the National 
Center of Visas of the Ministry of Foreign Affairs which grant the entry visa on Romanian territory to 
family members of the EU citizens who are not nationals of a Member State. 
 
 
2 LEGAL ANALYSIS OF THE TRANSPOSING MEASURES FOR DIRECTIVE 

2004/38/EC 
 
 
As above mentioned, the main normative act transposing Directive 2004/38/EC is the Governmental 
Emergency Ordinance no. 102/2005 on the free movement of citizens of the Member States of the 
European Union and the European Economic Area on the Romanian territory. Methodological Norms 
for the implementation of the Governmental Emergency Ordinance no. 102/2005 which establishes the 
form and content of the documents to be issued to the European Citizens and their family members 
have been adopted by the Governmental Decision no. 1864/2006. 
 
Other legislation and regulations adopted in the view of transposing and implementing of Directive 
2004/38/EC are: Governmental Emergency Ordinance no. 97/2005 on the registration, domicile, 
residence and identity documents of Romanian citizens; Law no. 248/2005 on free movement of the 
Romanian citizens abroad; Law no. 21/1991 on the Romanian citizenship; Governmental Emergency 
Ordinance no. 194/2002 on the legal regime of foreigners in Romania; and Governmental Decision no. 
639/2007 on organization and attributions of the Romanian Office for Immigration. 

2.1 Definitions, family members and beneficiaries  
 
Definitions: the concept of “family members” (Article 2) 
 
The definitions of Article 2 have been effectively transposed. There is only one exception: the partner 
of the EU citizen is not considered a family member under the Romanian legislation. Nevertheless, 
this does not affect conformity of the provisions since Romania does not recognise registered 
partnerships.  
 
The partner of the EU citizen is the person who lives with the EU citizen if the partnership is 
registered in accordance with the conditions laid down in the relevant legislation of the country from 
which they have come or, when the partnership is not registered, the living arrangements and 
relationship can be duly attested.  The Romanian legislation does not regulate registered partnerships 
and, consequently, does not treat registered partnership as equivalent to marriage. However, their entry 
and residence should in any case be facilitated (i.e. they benefit from the rights granted to the family 
members of the EU citizen regarding the entry and residence in/on the Romanian territory) in 
accordance with Article 3(2)(b). 
 
With respect to the “spouse”, it is important to mention that although the Romanian legislation does 
not prohibit the marriage between persons having the same sex, it regulates the marriage as the union 
between a man and a woman. However, the GEO 102/2005 does not make any distinction as regards 
the sex of the spouse when defining the spouse as a “family member”. In addition, there is no 
distinction regarding the sex of the partner when giving them the status of family member. 
Consequently, if the spouse or the partner is the same sex as the EU citizen, as allowed by the 
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legislation of another EU Member State, he/she is a “family member” or, respectively, assimilated to a 
“family member” in the meaning of the GEO 102/2005, thus transposing the Directive.  
 
As regards the direct descendents, they fall under the term “family member”, irrespective of their 
nationality, if they are under the age of 21 or if they are in the EU citizen’s care or that of the spouse. 
Direct ascendants are also considered as family members, irrespective of their nationality, if they are 
in the EU citizen’s care, or in the spouse’s care. Although the Romanian text does not make any 
reference to the descendents of the partner this does not represent a failure in transposition since (as 
mentioned above), the partner is not a family member under the Romanian legislation. According to 
the both legislation in force and the case law of the Romanian courts, being in someone’s care (“în 
întreţinere”) –dependant– is a concept consistent with the interpretation given by the ECJ in the cases 
Lebon and Jia. 
 
Beneficiaries and facilitation of entry and residence (Article 3) 
 
The provisions of GEO 102/2005 on the free movement of citizens of the EU and EEA Member States 
on the Romanian territory apply in respect of the exercise of the right of free movement, residence and 
permanent residence within the Romanian territory by the citizens of EU and EEA Member States 
their family members. Thus, the Romanian legislation also covers the citizens of Member States of 
European Economic Area.  
 
Although the Romanian provisions do not make reference to the family members of the European 
Union citizens “who accompany or join them”, such requirement is ensured by the texts transposing 
the Directive’s provisions on right of residence. Thus, family members are granted the right of 
residence under the condition of accompanying or joining the EU citizen. The right to enter and exit 
from Romania of family members of the EU citizen is not conditioned by accompanying or joining the 
EU citizen, in accordance with the related provisions of the Directive. 
 
Pursuant to the Romanian legislation, the dependants and the partner, benefit from the rights granted 
to the family members of the EU citizen regarding the entry and residence in/on the Romanian 
territory. 
 
The “dependant” is any other family member, irrespective of nationality, who is not covered by the 
definition of “direct descendants” and “direct ascendants” (and therefore do not fall under the meaning 
of “family members” provided by the Directive) and who, in the country from which he/she has come, 
is in the care of, is a member of the household of the EU citizen or, due to serious health grounds, 
requires personal care by the Union citizen. According to the legislation in force and practice, being in 
someone’s care (“în întreţinere”) or member of the household (“gospodăreşte împreună”) –dependant– 
is a concept consistent with the interpretation given by the ECJ in the cases Lebon and Jia. 
 
The “partner” is the person who lives together with the EU citizen if the partnership is registered in 
accordance with the conditions laid down in the relevant legislation of the country from which they 
have come or, if the partnership is not registered the co-habitation  can be duly attested.  
 
Although the Romanian text does not mention the “durable” character of the relationship of the Union 
citizen with the partner, it is obvious, by taking into account the Romanian customs, that if the two 
persons are living together, such relationship should be considered as a durable relationship. 
 
Both dependants and partners are assimilated to the “family members” since they benefit from the 
rights granted to the family members of the EU citizen regarding the entry and residence in/on 
Romanian territory. Therefore, hey benefit of such rights under the same conditions as “family 
members”, unless otherwise expressly provided by the law (e.g. see below Article 13 (7) of the 
Romanian law transposing Article 7.4 of the Directive).  Thus, the requirement of the Directive to 
facilitate entry and residence for such persons is ensured. 
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The Romanian legislation does not expressly define the  documents/modalities required to attest the 
status of “dependant” or “partner”. Such  documents/modalities are established by the Romanian 
authorities depending on the specific situation (e.g. in the case of a registered partnership: the 
document of such registration; and in the case of a non-registered partnership, a personal statement 
together with any other documents which may establish the nature of the relationship as well as 
inquiries performed by the authorities at the address declared by the partners). 
 
It is important to mention that GEO no. 102/2005 only provides for the obligation of the authorities to 
justify any denial of entry or residence in some cases [denial of entry to EU citizens and their family 
members – Article 6 (3); denial of residence of family members who are not EU citizens – Article 19 
(7)], but it does not provide for the requirement to undertake an extensive examination of the personal 
circumstances. However, since a partner in a durable relationship is treated as a core family member 
under Article 3 (2), they enjoy the direct right of free movement. Consequently, there is no need for 
the extensive examination to be transposed. 
 
Nevertheless, the Methodological Norms approved by GD 1864/2006 adopted for the implementation 
of the GEO 102/2005 refer to the extensive examination of the situation of the person, and such 
provision does not refer to the denial of entry or residence, but only to the decision of expulsion of the 
respective person when he/she is not in one of the situations entitling him/her to the right of residence. 
The measure of expulsion is taken according to the GEO 102/2005 in case the respective person 
committed a crime. Therefore, no other cases of denial of entry or residence are covered by this 
“extensive examination” requirement. This might create difficulties in practice.    

2.2 Rights of exit and entry 
 
Right of exit (Article 4) 
 
Article 4 provides a general right for Union citizens and family members, provided that they have the 
required identity card or passport. Member states are also required to issue to their own nationals, and 
renew an identity card or passport. Such provisions have been effectively transposed. 
 
The European Union citizens and their family members may leave Romanian territory on the basis of 
presenting a valid identity card or passport and complying with the provisions as regards placing the 
stamp by the border police.  
 
In the case of family members who are not EU citizens, no exit visa is required. The provisions of the 
Romanian law transposing Article 5.2. of the Directive require an entry visa except for those family 
members holding a valid document attesting the residence on other Member State’s territory as a 
family member of a European Union citizen. 
 
Romanian authorities issue to the Romanian citizens and renew an identity card stating their 
nationality. In this regard, according to Article 11 of the GEO of 97/2005 on the registration, domicile, 
residence and identity documents of Romanian citizens “the identity document is the document issued 
under the terms of the present emergency ordinance, to the Romanian citizen stating his/her identity, 
domicile and, by case, residence”. On the other hand, according to Article 21. (1) Law no. 21/1991 on 
the Romanian citizenship, “the Romanian citizenship shall be proved by means of the identity bulletin, 
or, as the case may be, identity card, passport”. In practice, on the identity card is written “Romanian”, 
but “Romanian nationality” is not mentioned explicitly 
 
Right of entry (Article 5) 
 
Article 5 provides a general right of entry for EU citizens and their family members. 
 
The entry of EU citizens into Romanian territory is permitted at all border crossing points opened for 
the international traffic for persons, under the condition of presenting a national identity document, a 
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passport or other valid document issued to the European Union citizens. No entry visa is required for 
EU citizens.  
 
The family members who are not citizens of the European Union may enter Romanian territory on the 
basis of a valid passport and an entry visa, except those cases where the requirement to obtain an entry 
visa has been abolished under the conditions of the law. Article 5 (3) of the Romanian law transposing 
the Directive’s provision, does not ensure the conditions that such visas shall be issued free of charge 
as soon as possible and on the basis of an accelerated procedure. However, such details are ensured by 
the methodological norms implementing the law. Accordingly, the visa is issued to the family 
members who are not EU citizens by the Romanian diplomatic missions and the consular offices (with 
previous approval from the National Center of Visas of the Ministry of Foreign Affairs), are available 
upon request, within 48 hours and free of consular taxes. However, it is not enough to lay down the 
rules of visas in a methodological norm as this falls short of the principle of legal certainty. As such, 
the transposition is incorrect. 
 
The family members who are not citizens of the European Union but are holding a valid document 
attesting to residence on other Member State’s territory as a family member of a European Union 
citizen, are exempted from the requirement to obtain an entry visa. As required by the Directive, the 
border police authorities do not apply an entry or exit stamp in the passports of these persons. 
The Directive’s requirements as regards both refusing entry of Union citizens and their family 
members into Romania and the respective persons’ obligation to report his/ her presence in Romania 
are ensured by GEO 102/2005. Within 15 days from the entry date on Romanian territory, the EU 
citizens or their family members have to present themselves to the nearest territorial branch of 
Romanian Police, Romanian Border Police or Authority for Foreigners, in order to declare their 
presence in Romania. According to the declarations of the Romanian authorities, the obligation to 
report their presence and, sanctions in the event of infringement (fines from 25 lei up to 50 lei) have 
not been applied in practice. 

2.3 Right of residence 
 

2.3.1 Right of residence for up to three months (Article 6) 
 
Article 6 grants an initial right of residence for up to three months without any conditions except the 
need to hold a valid identity card or passport. 
 
GEO 102/2005 effectively transposes the Directive’s provisions on the right of residence for up to 
three months. Although the Romanian text transposing the provisions of Article 6.1. of the Directive 
does not make reference to the requirement to hold a valid identity card or passport, it refers to the 
Union citizens who legally entered the Romanian territory and, therefore, according to Article 5 (1) of 
GEO 102/2005, comply with such requirement. 
 
However, there is no specific exception for job-seekers, so they will also have to register within 90 
days. This is not in line with the case-law of the ECJ in Antonissen, as integrated in the Directive.  
 

2.3.2 Right of residence for more than 3 months (Article 7-13) 
 

(a) Conditions under Article 7  
 
According to the Directive, the EU citizens and their family members have the right of residence on 
the territory of another Member State for a period of longer than three months if they comply with 
some requirements expressly listed therein. 
 
Workers or self-employed persons 
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EU citizens have the right of residence in Romania for a period longer than three months if they carry 
out dependent or independent activities, according to the law. Pursuant to the Romanian legislation, 
the workers as defined by  ECJ case law are those individuals who perform their activity as 
employees. The employees always perform dependent activities. As regards self-employed persons, 
the correspondent category in the Romanian legislation is that of individuals authorized to perform 
independent activities (“persoane fizice autorizate”). Thus, those individuals performing dependent 
and independent activities mentioned by the Romanian text transposing the Directive’s provision 
correspond to the meaning of workers and self-employed persons as referred by Article 7.1. (a) of the 
Directive and ECJ case law. 
 
The concept of sufficient resources 
 
EU citizens have the right of residence in Romania for a period longer than three months if they have 
support resources for themselves and for their family members, usually to at least  the level of the 
minimum income guaranteed in Romania. They also have medical insurance accredited (recognized) 
by the Romanian health insurance system. 
 
In addition, EU citizens have the right of residence in Romania for a period longer than three months 
if they are enrolled at an institution in Romania (accredited by the law) whose main purpose is 
educational and vocational training activities. They also have social health insurance accredited 
(recognized) by the Romanian health insurance system. EC citizens must assure the relevant national 
authorities (by means of a declaration or by any other means) that they have support resources for 
themselves and for their family members, usually, to at least at the level of the minimum income 
guaranteed in Romania.  
 
The meaning of “sufficient resources” is not ensured since the Romanian text refers to “support 
resources for themselves and for their family members, usually, at least at the level of the minimum 
income guaranteed in Romania”. Thus, there is no provision ensuring that the personal situation of the 
person shall be taken into account in case the resources are below the minimum income guaranteed in 
Romania or below the limit under which the social assistance indemnity is granted by the public 
system of social assistance. 
 
According to the Methodological Norms adopted for the implementation of GEO 102/2005, proof of 
sufficient resources may be demonstrated by the following means: a pension certificate issued by a 
maximum of 3 months before entry into Romania; or a similar document or statement of the total 
income tax corresponding to the fiscal year previous to the entry on Romania’s territory; or a similar 
document, such as a bank account statement or a similar document. 
 
As regards sickness insurance, if the medical insurance is accredited (recognized) by the Romanian 
health insurance system, the individual has comprehensive sickness insurance cover in Romania. The 
medical insurance is recognized in case there is an international covenant concluded by Romania with 
the country where the respective person is insured, under the terms of such covenant. The person who 
is insured in a Member State of the European Union and holds an European medical insurance card 
benefits from the same rights as the Romanian citizens holding medical insurance in the Romanian 
system. Although Article 13 (1) (b) of the Romanian law does not expressly require the compliance 
with such conditions “during their period of residence”, such requirement is ensured since non 
compliance with the conditions determines that the respective person no longer meets the conditions 
which grant right of residence. 
 
Family members who are EU citizens and accompany or join a Union citizen 
 
EU citizens have the right of residence in Romania for a period longer than three months if they are 
family members of an EU citizen who complies with the conditions set forth by the Directive for 
residence longer than 3 months. This requirement has been transposed in a more favourable manner 
since the Romanian text does not refer to family members “accompanying or joining” a Union citizen. 
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Thus, it ensures rights of residence in Romania for a period longer than three months to all family 
members of a that EU citizen, independently of whether they are coming to Romania to accompany 
the EU citizen or join him/her for other reasons. 
 
Family members who are not EU citizens and accompany or join a Union citizen 
 
The provisions on the right of residence for a period longer than three months of family members who 
do not have European Union citizenship and who accompany or subsequently join the European Union 
citizen who fulfils one of the conditions provided by the Directive have been effectively transposed. 
 
(b) Retention of the status of worker (Article 7(3)) 
 
The Directive’s provisions on the retention of status of workers or the self-employed have been 
generally incorrectly or incompletely transposed.  
 
The only situation covered by the GEO 102/2005 is the one in which the worker or self-employed 
person retains the status of worker or self-employed while he/she is temporarily unable to work as the 
result of an illness or accident. Thus, under the Romanian legislation, when the worker is temporarily 
unable to work as the result of an illness or accident, the employment contract/activity is suspended, 
but the worker does not lose the status of worker. In addition, the legislation on self employed persons 
does not provide for the suspension or cessation of the activity of such person on case of temporary 
work incapacity. Consequently, the self-employed person retains his status during such periods. 
 
The Romanian text does not ensure the retention of the status of worker or self-employed person in 
any of the other cases provided by the Directive. Pursuant to the Romanian legislation, independent of 
any circumstances, in case the individual becomes “unemployed” or when he/she is registered in a 
vocational training program but he/she is not a worker anymore, he/she does not retain the status of 
worker. Although the Romanian texts ensure the benefit of the right of residence, it does not provide 
for the retention of the status of worker or self-employed person that could ensure other additional 
rights corresponding to such status.  
 
Pursuant to the Romanian legislation, as per the Directive’s requirement, only spouse, partner and 
child dependants shall have right of residence as regards a family member of a EU citizen who has 
obtained this right by being enrolled at a institution from Romania, (accredited by the law and having 
as its main purpose educational and vocational training activities). However, the requirement to 
facilitate the right of entry and residence of the EU citizen’s dependent direct relatives in the 
ascending lines and those of his/her spouse or registered partner has not been transposed. 
 
(c) Administrative formalities for Union citizens (Article 8) 
 
Non-conformity issues have been found in transposition of the Directive’s provisions regarding the 
administrative formalities for EU citizens.  
 
In order to be registered and to be granted the registration certificate, EU citizens who have the right 
of residence for a period longer than three months are obliged to submit an application to the 
competent territorial branch of the Authority for Foreigners within 90 days starting the date of their 
entry on the Romanian territory. The Romanian text refers to 90 days instead of 3 months (according 
to the rules applicable in the Romanian legal system. If the law does not mention this explicitly, 90 
days shall be counted as calendar days and, therefore, such term may be less than 3 months). However 
the transposition has been considered correct since this is a minor problem.   
 
There is no specific exception for job-seekers, so they will also have to register within 90 days. This is 
not in line with the case-law of the ECJ in Antonissen, as integrated in the Directive.  
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The Romanian legislation does not provide the requirement that the registration certificate shall state 
only the name and address of the person registering but also personal identification code, date of birth 
and place of birth, address in Romania, etc. 
 
In Romania, the information that the registration certificate must contain is such that can be collected 
from the documents presented by the person concerned (i.e. information included in the ID card: 
personal identification code, date of birth and place of birth, address in Romania). 
 
The requirements provided by the Directive for issuing the registration certificate for EU citizens have 
been transposed by GEO 102/2005. However, as regards the declaration or equivalent means stating 
that they have “sufficient resources”, the transposition is incorrect. Although the text refers to “support 
resources usually, at least at the level of the minimum income guaranteed in Romania”, there is no 
provision ensuring that the personal situation of the person shall be taken into account if the resources 
are below minimum income guaranteed in Romania or below the limit under which the social 
assistance indemnity is granted by the public system of social assistance. 
 
In addition, the requirements provided by the Directive for the issuing of the registration certificate for 
family members of EU citizens, who are themselves Union citizens, have been transposed by GEO 
102/2005. However, Article 8.5. (d) has been incorrectly transposed. The provision of the Directive 
covers EU family members who are descendants or ascendants within the meaning of Article 2 (2) (c) 
and (d) independently of the situation of the EU citizen. However the Romanian text refers only to the 
situation when the EU citizen is included within the categories provided at Article 13 (1) (b) – 
sufficient resources; and (c) (student) transposing Article 7 (1) (b) and (c) which represent a different 
scope of application of the Directive’s requirement. 
 
(d) Family members who are not nationals of a Member State (Article 9-11)  
 

• Administrative formalities (Article 9) 
 
The Directive’s requirements are effectively transposed.  
 
Pursuant to the Romanian legislation, in order to be registered in the data base record and to be issued 
the residence card, those family members who do not have the European Union citizenship and who 
are intended to benefit from the right of residence for a period longer than three months are obliged to 
submit an application to the competent territorial branch of the Authority for Foreigners, within 90 
days starting the date of their entry in Romania. Sanctions are provided for non-compliance with such 
obligation. These sanctions of 25 up to 50 lei, which corresponds to 7 up to 14 EUR, are proportionate 
and non-discriminatory.   
 

• Issue of residence cards (Article 10) 
 
The Directive’s provisions on the issuance of residence cards have been generally effectively 
transposed. 
 
Upon submission of the application for the residence card by family members of an EU citizen who 
are not EU citizens, the competent authorities issue the applicant with a certificate, attesting the right 
of residence, valid until the residence card is granted. The residence card shall be issued within a 
maximum of 90 days starting the day that the application was submitted. The Romanian text does not 
require that the document shall be called “Residence card of a family member of a Union citizen”. In 
practice, the document is called “Residence card of a family member”. Deadline for issuances of 
Residence card is more favourable: 90 days instead of 6 months. 
 
GEO 102/2005 ensures the effective transposition of the provisions regarding the documents required 
for the issuing of the residence card. 
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The reference to the documents attesting the registered partnership is missing from the Romanian text 
transposing Article 10.2. (b) of the Directive. However, under the Romanian legislation the partner is 
not a family member, while Article 10.2 refers only to family members. Therefore, this is not a 
conformity issue. 
 
The requirement that the document attesting the marriage or, if the case, the existence of a family 
relationship with the EU citizen should be accompanied by a legalized translation (in case it is not 
issued by the authorities of a member state) does not affect conformity. The legalized translation is not 
an additional document, but a translated version of the same document to ensure the correct 
understanding of its content. 
 
Incorrect transposition of Article 10.2 (d) of the Directive has been noted. The Directive covers 
presentation of evidence for the family members who are not EU citizens but who are descendants or 
ascendants in the meaning of Article 2 (2) (c) and (d) independently of the situation of the EU citizen 
while the Romanian text refers only to the situation when the EU citizen is included within the 
categories provided at Article 13 (1) (b) and (c) transposing Article 7 (1) (b) and (c) which represent a 
different scope of application of the Directive’s requirement and, consequently, does not ensure 
transposition of Article 10.2 (d). 
 

• Validity of residence cards (Article 11)  
 
The provisions of the Directive on the duration of validity of the residence card as well as on the 
situations of absence from Romania’s territory that do not affect its validity have been effectively 
transposed. 
 
(e) Retention of the right of residence in the event of death, departure, divorce, annulment or 

termination 
 

• Retention of the right of residence by family members in the event of death or 
departure of the Union citizen (Article 12) 

 
The Directive’s provisions on retention of the right of residence by family members holding European 
Union citizenship and by family members who do not have citizenship of the European Union for the 
whole period of the right of residence of the EU citizen in question;; and provisions regarding the 
death or departure of the EU citizen have been generally effectively transposed. 
 
The provisions according to which the family members who do not have the citizenship of European 
Union shall retain their right of residence exclusively on a personal basis have not been transposed. 
 

• Retention of the right of residence by family members in the event of divorce, 
annulment of marriage or termination of registered partnership (Article 13) 

 
The Directive’s provisions on retention of the right of residence by family members holding European 
Union citizenship and by family members who do not have the citizenship of European Union for the 
whole period of the right of residence of the EU citizen in question; and provisions relating to divorce, 
annulment of marriage or termination of registered partnership, have been only partially transposed. 
 
Several cases of incomplete transposition have been found. The Romanian texts seem to limit the 
retention of the right of residence to the spouse. This relates the spouse in cases when the marriage has 
been dissolved or annulled, and, respectively, to the partner,  in cases when the registered partnership 
is dissolved or annulled. The Directive provides for the retention of the right of residence in the above-
mentioned cases for all family members either holding or not holding European Union citizenship. 
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Moreover, the situation of termination of marriage or of registered partnership warranted by 
particularly difficult circumstances, such as having been a victim of domestic violence has not been 
accurately transposed. The Romanian texts refer to the dissolution of the marriage or of a registered 
partnership based on the fault of the European Union citizen. Thus, the Romanian texts do not cover 
all cases of domestic violence involving victimization of the spouse/partner who is not a citizen of a 
Member State (i.e. both spouses’ fault). The transposition should be larger than a court dissolution 
based on fault.  
 
In addition, the provisions according to which the family members who do not have the citizenship of 
European Union shall retain their right of residence exclusively on a personal basis, have not been 
transposed. 
 

2.3.3 Retention of the right of residence (Article 14) and Article 15(2) 
 
Article 14 provides for the circumstances in which the person may lose the right of residence granted 
by Articles 6, 7, 12 and 13 of the Directive.  
 
According to the Directive’s requirements, the European Union citizens and their family members 
shall have the right of residence as long as they do not become an excessive burden to the Romanian 
social security system 
 
However, several non-conformity issues have been found in respect of transposition of the Directive’s 
requirements on the retention of the right of residence.  
 
Pursuant to the GEO 102/2005, Authority for Foreigners may verify the compliance with conditions 
for exercising the right of residence by the European Union citizens and their family members. The 
text does not ensure the requirement of the Directive that the verification of fulfilment of the 
conditions is to be done in “specific cases where there is a reasonable doubt as to whether a Union 
citizen or his/her family members satisfies the conditions”. Moreover, the requirement that such 
verification “shall not be carried out systematically” is not transposed. The transposing provision is 
therefore too general and does not grant the same level of protection to EU citizens and family 
members as the Directive. 
 
The Authority for Foreigners may take the decision that EU citizens and their family members who do 
not comply with the conditions of residence must leave Romanian territory. The Romanian text does 
not ensure the requirement that the expulsion measure shall not be the automatic consequence of a 
Union citizen's or his or her family member's recourse to the social assistance system of the host 
Member State. 
 
The Romanian provision according to which the order of leaving Romanian territory cannot be issued 
against European Union citizens and their family members, if the European Union citizen proves by 
any means that he/she is searching for employment and has real chances to be employed, does not 
ensure the Directive’s requirement for the Union citizen who entered the territory of Romania in order 
to seek employment. This is an error in transposition since this provision is specifically designed for 
job-seekers who do not have to comply with any conditions to enter and reside a Member State for 6 
months. For other types of job-seekers (those who have already lost a job once in the country) there 
are other provisions in the Directive. 
 
(a) Article 15(2)-(3) expiry of document not a ground for expulsion 
 
Article 15(2) of the Directive provides that the expiry of the ID or passport on the basis of which the 
person concerned entered the host MS and was issued with a registration certificate or residence card 
shall not constitute a ground for expulsion from the host MS. 
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The provisions of Article 15 of the Directive have not been expressly transposed. The transposition of 
some provisions is indirectly ensured. Thus, the Romanian text provides that the Romanian authorities 
may restrict the exercising of the right of free movement on Romanian territory by the European 
Union citizens or by their family members only on grounds of public order, national security or public 
health. Per a contrario, as required by 15.2 and 15.3, other restrictions cannot be imposed (including 
expulsion for expiry of the identity card or passport or ban on entry in the context of an expulsion 
decision taken on other grounds than public order, national security or public health).  

2.4 Right of permanent residence 
 

2.4.1 General rule for Union citizens and their family members (Article 16: eligibility) 
 
Article 16(1) and (2) of the Directive grant the right of permanent residence after legal residence for 
five years. The Directive’s provisions on acquiring the right of permanent residence by EU citizens 
and their family members (who are not EU citizens) have been effectively and accurately transposed. 
 

2.4.2 Acquisition of the right of permanent residence for workers/self-employed 
persons and their family members (Article 17) 

 
Provisions of Article 17 of the Directive on the exemptions provided for persons no longer working in 
the host Member State and their family members when acquiring the right of permanent residence 
have been effectively transposed. 
 
When identifying such exemptions, the Directive requires that periods of involuntary unemployment 
duly recorded by the relevant employment office shall be regarded as periods of employment. 
Although the Romanian transposing text refers to periods of being an unemployed person, the 
requirement is ensured because the status of “unemployed person” is in  most cases involuntarily 
acquired and always requires duly recording by the relevant employment office. This treatment is even 
more favourable as it not only includes the involuntarily unemployed, but also the employees who 
have resigned from their job, and registered with the relevant employment service.  
 

2.4.3 Acquisition of the right of permanent residence by certain family members 
who are not nationals of a MS (Article 18) 

 
The Directive’s provisions on the acquisition of the right of permanent residence by family members 
who are not nationals of a Member State and who have been residing in the host Member State as 
family members for a specific period, after residing legally for a period of five consecutive years in the 
host Member State have been fully transposed by GEO 102/2005. 
 

2.4.4 Documents certifying permanent residence for Union citizens (Article 19) 
 
Article 19 deals with the permanent residence certificate for Union citizens. The requirement to issue a 
document certifying permanent residence to Union citizens entitled to permanent residence, (after 
having verified duration of residence)as soon as possible , has not been transposed correctly. The 
permanent residence certificate for Union citizens is called a “permanent residence card”. 
 
If the conditions for issuing the permanent residence card for EU citizens are fulfilled, the Authority 
for Foreigners issues such card within 30 days from the date of submitting the application. 
 

2.4.5 Permanent residence card for family members who are not nationals of a MS 
(Article 20) 

 
Article 20 similarly provides for the permanent residence certificate for family members who are not 
Union citizens These provisions on issuing permanent residence card to family members who are not 
citizens of the European Union have been only partially transposed.  
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If the conditions for issuing the permanent residence card for family members who are not citizens of 
the European Union are fulfilled, the Authority for Foreigners issues such a card within 90 days from 
the date of submitting the application. The term of issuing is shorter than the one provided by the 
Directive (six months of the submission of the application). 
 
The validity of the permanent resident card for family members who are not European Union citizens 
shall be 10 years from the issuing date and shall be renewed upon request. The transposition is 
incomplete since the Romanian texts do not ensure automatic renewal every 10 years, by excluding the 
re-verification of the conditions. 
 
As distinct from the Directive according to which the application for a permanent residence card shall 
be submitted before the residence card expires, the GEO 102/2005 does not provide for a deadline for 
submission of the application to obtain a residence card. In addition, there are no sanctions for failure 
to apply for a permanent residence card.  
 

2.4.6 Continuity of residence (Article 21) 
 
The Directive’s provisions on the continuity of residence, the means of proof attesting it and a break in 
continuity of residence by any expulsion decision have not been transposed. As regards the means of 
proof, in relation to administrative law, the means of proof are mainly documents and very rarely 
witnesses. However, if there is a factual situation to be proven rather than a legal act, any means of 
proof may be used.  

2.5 Common provisions (Articles 22-26) 
 

2.5.1 Article 22 territorial scope 
 
Article 22 provides that the territorial scope of the Directive is the whole of the Member State and that 
restrictions on movement may only be imposed where the same restrictions apply to nationals of the 
Member State itself. The territorial scope of the right of residence and of permanent residence 
(Romania’s territory) has been ensured. No territorial restrictions are imposed on the right of residence 
and of permanent residence for both Romanian and other countries nationals.  
 

2.5.2 Article 23 Related rights 
 
The requirement of Article 23 that, irrespective of nationality, the family members of a Union citizen 
who have the right of residence or the right of permanent residence in a Member State shall be entitled 
to take up employment or self-employment in Romania has been transposed. The Romanian text does 
not make any distinction as regards nationality. When stating that EU citizens’ family members exert 
the right of free movement and residence on Romanian territory, the text states that they have 
unlimited access to the Romanian labour force market. However, this is under the condition that, if 
required, the provisions of the transitory measures stipulated in the Treaty of Romanian Accession to 
the EU will be applied, before they are allowed them to carry out other economic activities. 
 

2.5.3 Article 24: equal treatment 
 
The Directive’s requirement that all Union citizens residing on the basis of the Directive in the 
territory of the host Member State, as well as family members (who are not nationals of a Member 
State and who have the right of residence or permanent residence) shall enjoy equal treatment with the 
nationals of that Member State, is incompletely transposed. Although stating some of the rights of  EU 
citizens and their family members (who exert the right of free movement and residence on Romanian 
territory) the Romanian text transposing the Directive’s requirement does not ensure the principle of 
equal treatment which is applicable in all areas and with respect to all the rights of these persons. The 
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Romanian text mentions only in some of the cases “under the same conditions as the Romanian 
citizens”. 
 
Romania did not use the possibility not to confer entitlement to social assistance during the first three 
months of residence or, where appropriate, the longer period provided for in Article 14(4) (b), and not 
to grant, prior to acquisition of the right of permanent residence, maintenance aid for studies, including 
vocational training, consisting in student grants or student loans to persons other than workers, self-
employed persons, persons who retain such status and members of their families. Generally, the 
Romanian social security legislation grants for social assistance and social insurance to the citizens of 
other countries who have their residence in Romania. There is no distinction made regarding the 
duration of the residence right. In addition, according to the provisions of the Education Law no. 
84/1995 (starting from the date of Romania’s accession to the European Union) EU citizens are 
granted access to all forms and levels of education within the same conditions as Romanian citizens 
(this includes also the access to grants). 
 

2.5.4 Article 25: general provisions concerning residence documents 
 
The requirement that possession of a registration certificate; of a document certifying permanent 
residence; of a certificate attesting submission of an application for a family member residence card; 
of a residence card or of a permanent residence card; cannot be made a precondition for the exercise of 
a right or the completion of an administrative formality, as entitlement to rights may be attested by any 
other means of proof has been fully transposed.  
 
As regards the taxes provided for the issuing of such documents, the requirement that the documents 
shall be issued free of charge or for a charge not exceeding that imposed on nationals for the issuing of 
similar documents has not been expressly transposed by the GEO 102/2005. The Methodological 
Norms provide for the taxes required. The amounts of such taxes are the same as those imposed on 
nationals for the issuing of the identity card. 
 

2.5.5 Article 26 checks 
 
The Directive’s provisions on the right of the Member States to carry out checks on compliance with 
any requirement deriving from the national legislation for non-nationals always to carry their 
registration certificate or residence card, provided that the same requirement applies to their own 
nationals as regards their identity card, have been transposed. The Romanian text provides that the 
European Union citizens or their family members shall be bound to obey to the specialised controls of 
the Romanian competent authorities, carried out in the same conditions as those applicable to the 
Romanian citizens. 

2.6 Restrictions on the right of entry and residence on grounds of public policy, 
public security and public health 

 
2.6.1 General principles (Article 27) 

 
Article 27.1 provides that Member States may restrict the freedom of movement and residence of 
Union citizens and their family members on grounds of public policy, public security or public health. 
General principles on the restrictions on the right of entry and the right of residence have been 
generally incompletely transposed. 
 
The Romanian text transposing Article 27.1 of the Directive refers only to the possibility to restrict the 
freedom of movement and not the residence of Union citizens and their family members. The 
requirement that “These grounds shall not be invoked to serve economic ends” has not been 
transposed. 
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The requirement that measures taken on grounds of public policy or public security shall comply with 
the principle of proportionality and shall be based exclusively on the personal conduct of the 
individual concerned and that previous criminal convictions shall not in themselves constitute grounds 
for taking such measures has been fully transposed.  
 
The provisions according to which the personal conduct of the individual concerned must represent a 
genuine, present and sufficiently serious threat affecting one of the fundamental interests of society 
have been transposed, but GEO 102/2005 failed to transpose the requirement that justifications that are 
isolated from the particulars of the case or that rely on considerations of general prevention shall not 
be accepted. 
 
Romania did not use the possibility provided by the Directive to set forth its right to request the 
Member State of origin and, if need be, other Member States to provide information concerning any 
previous police record the person concerned may have. 
 
The requirement that the Member State which issued the passport or identity card shall allow the 
holder of the document who has been expelled on grounds of public policy, public security, or public 
health from another Member State to re-enter its territory without any formality even if the document 
is no longer valid or the nationality of the holder is in dispute, has not been transposed. 
 

2.6.2 Protection against expulsion Article 28 
 
Article 28 provides for a number of protections against expulsion decisions. The Directive’s 
provisions on protection against expulsion have been effectively transposed.  
 

2.6.3 Public health (Article 29) 
 
The provisions on public health have been generally effectively transposed.  
 
As regards the requirement that the only diseases justifying measures restricting freedom of movement 
shall be the diseases with epidemic potential as defined by the relevant instruments of the World 
Health Organisation and other infectious diseases or contagious parasitic diseases if they are the 
subject of protection provisions applying to nationals of the host Member State, its transposition is 
incomplete. Thus, GEO 102/2005 only provides that the list of diseases which may justify the 
measures of denial of entry or removal from the territory of Romania is approved by order of the 
minister of Health which complies with the recommendations of the World Health Organisation. 
 

2.6.4 Expulsion as a penalty or legal consequence (Article 33) 
 
The provisions of Article 33 have been either incorrectly or ambiguously transposed.  
 
The transposition of the requirement that expulsion orders may not be issued by the host Member State 
as a penalty or legal consequence of a custodial penalty, unless they conform to the requirements of 
Articles 27, 28 and 29, is ambiguous. The Romanian text only makes reference to the provisions of 
Article 25 of the Romanian law, which transposes only Articles 27 and 28 of the Directive, while no 
reference is made to the text transposing Article 29 of the Directive (on public health). However, this 
could be considered to be in conformity since an expulsion for reasons of public health may not be 
based on a provision of the Criminal Code. Public policy and public security will most likely be the 
basis of an expulsion decision under the Criminal Code, unless the person has intentionally caused a 
threat to public health in the country. 
 
The Directive provides for the obligation of the authority in case an expulsion order is enforced more 
than two years after it was issued to check if the individual concerned is currently and genuinely a 
threat to public policy or public security, while the Romanian text transposing such provision regulates 
only the rights of the respective person to request the removal of the interdiction.  
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2.7 Procedural safeguards against decisions restricting free movement (Article 15, 
and Articles 30-31) 

 
2.7.1 Notification of decisions (Article 30) 

 
Article 15.1, article 30 and article 31 – procedural safeguards These three articles envisage certain 
procedural protections that apply when decisions are taken to restrict the free movement of EU 
citizens and their family members. Article 15 makes reference to the procedural guarantees actually 
contained in articles 30 and 31. 
 
The provisions of Article 15 of the Directive have not been expressly transposed. The transposition of 
some provisions is indirectly ensured. Thus, the Romanian text provides that the Romanian authorities 
may restrict the exercising of the right of free movement on Romanian territory by the European 
Union citizens or by their family members only on grounds of public order, national security or public 
health. 
 
As regards the Directive’s requirement that the procedures provided for by Articles 30 and 31 shall 
apply by analogy to all decisions restricting free movement of Union citizens and their family 
members on grounds other than public policy, public security or public health, it was not expressly 
transposed. In addition, the transposition of Articles 30 and 31 by GEO 102/2005 is incorrect and 
incomplete. 
 
The Directive’s Article 30 on notification of decisions taken in the area of free movement has been 
incompletely transposed. 
 
Thus, according to the Romanian texts, the decision of restricting the right of free movement shall be 
notified in written to the EU citizen or his /her family member, by the authority which disposed this 
measure according to the law. The decision shall contain the reasons which are fundamental to  
disposing such a measure, and the implications of this decision for the concerned person. However, the 
text does not ensure the requirement that the persons should be able to comprehend the decision’s 
content (e.g. the reasons may be unclear, not sufficient, etc.). Moreover, the requirement that the 
persons concerned must be informed, precisely and in full, of the public policy, public security or 
public health grounds on which the decision taken in their case is based, (unless this is contrary to the 
interests of State security), has not been transposed. 
 
The Romanian law provides that the decision shall contain information regarding the court and the 
period of time within which the decision can be appealed, and the period of time in which the EU 
citizen or his/her family member have to leave the Romanian territory. But it does not transpose the 
requirement that “Save in duly substantiated cases of urgency, the time allowed to leave the territory 
shall be not less than one month from the date of notification”. 
 

2.7.2 Procedural safeguards under Article 31 
 
The procedural safeguards of Article 31 of the Directive have been effectively transposed. 
 
There is one case of incorrect transposition. The Romanian text does not list the situations provided by 
Article 31.2. when removal from the territory on grounds of a expulsion decision may not take place 
until the decision on the interim order to suspend enforcement of that decision has been taken. In 
addition, the case of expulsion on imperative grounds of public security referred to in the Directive, 
was incorrectly transposed. Its meaning is not ensured by the Romanian text providing for the situation 
when the decision  is taken in an emergency, based on an imminent threat on national security. 
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2.7.3 Exclusion orders (Article 32) 
 
The provisions of the Directive on the duration of exclusion orders have been incompletely and 
incorrectly transposed. 
 
Article 32 provides on the right of  persons excluded on grounds of public policy or public security to 
submit an application for lifting of the exclusion order after a reasonable period, depending on the 
circumstances, and in any event after three years from enforcement of the final exclusion order which 
has been validly adopted in accordance with Community law, by putting forward arguments to 
establish that there has been a material change in the circumstances which justified the decision 
ordering their exclusion. This article has been incorrectly transposed. The Romanian law refers to the 
person who has been declared to be “undesirable” instead of “excluded on grounds of public policy or 
public security”. The Romanian text does not provide for the requirement that the person may submit 
an application for lifting of the exclusion order by putting forward arguments. Moreover, the 
Romanian text provides for the right to apply for the lifting of the interdiction after half of the 
interdiction period disposed has been completed, or after 3 years since its disposal, while the Directive 
allows such application after a reasonable period, depending on the circumstances, and in any event 
after three years from enforcement of the final exclusion order. 
 
The requirement of the Directive that the decision with respect to the removal of the interdiction must 
be issued within 6 months of the date the application has been submitted has not been transposed since 
the text of the Romanian law stated only that “the court shall rule the request with emergency and 
priority”. 
 
The Directive’s requirement that persons excluded on grounds of public policy or public security shall 
have no right of entry to the territory of the Member State concerned while their application is being 
considered has not been transposed. 

2.8 Final provisions (Chapter VII) 
 

2.8.1 Publicity (Article 34) 
 
The Romanian Office for Immigration has a website which sets out in detail the rules applicable to EU 
citizens and their family members and provides access to the relevant forms for applying for 
documents such as registration certificates and residence cards http://aps.mai.gov.ro/. 
 

2.8.2 Abuse of rights (Article 35) 
 
With respect to the abuse of rights, the Romanian text transposing the Directive’s requirement refers 
only to the refusal of the right of residence in case of marriage of convenience. This provision is more 
favourable since it means that fraud is not a ground to expel somebody of the territory neither 
affiliation of convenience. 
 

2.8.3 Sanctions (Article 36) 
 
GEO 102/2005 contains provisions on the sanctions applicable to breaches of its provisions (fines 
from 25 up to 50 Lei). It also provides for the measures required for their application. Ascertaining 
cases of minor offences and enforcing the corresponding sanctions shall be made through appointed 
workers within the Ministry of Administration and Interior. 
 

2.8.4 More favourable provisions (Article 37) 
 
There have been  several noticeable cases when the transposition is more favourable. For example, in 
transposing Article 7.1 (d) of the Directive providing for the right of residence on the territory of 
another Member State for a period of longer than three months of Union citizens who are family 
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members accompanying or joining a Union citizen, the Romanian text does not refer to family 
members “accompanying or joining” a Union citizen. Thus, it has ensured rights of residence in 
Romania for a period longer than three months to all family members of an EU citizen, independent of 
whether they are coming to Romania to accompany or joining the EU citizen or for other reasons. 
 
As regards the right of permanent residence for persons no longer working in the host Member State 
and their family members, provisions of  Romanian law are more favourable. Unlike the  Directive – 
Article 17.1 (b) and (c) – it also refers to incapacity to work that is not permanent and includes both 
the involuntarily unemployed, and those employees who have resigned and registered with the 
relevant employment service. 
 
Moreover, more favourable treatment is ensured since there is no deadline for submission of the 
application to obtain a residence card /article 20.2 of the Directive). As opposed to those cases relating 
to application for a residence card, there are no sanctions for failure to apply for a permanent residence 
card. The provisions of the Romanian law transposing Articles 8(2) and 9(3) of the Directive cannot 
be applicable since they refer to specific obligations and deadlines. 
 
The Romanian text transposing Article 27.1 of the Directive refers only to the possibility to restrict 
freedom of movement and not the residence of Union citizens and their family members. In this regard 
transposition is more favourable. 
 
More favourable transposition was also noticed in respect to Article 28.3 of the Directive that 
regulates the “taking of an expulsion decision” while the Romanian text refers to the “restriction of the 
right of free movement”, thus allowing any kind of restriction of the right of free movement, only on 
imperative grounds of national security. 
 
More favourable transposition cases have also been noticed in transposing Art. 12 (2) , 13 (3) and 35 
of the Directive. 
 

2.8.5 Transposition 
 
GEO 102/2005 expressly provides that it ensures transposition of Directive 2004/38/EC of The 
European Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and 
their family members to move and reside freely within the territory of the Member States.  
 
GEO 102/2005 entered into force on the date of Romania’s accession to the European Union. 
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ANNEX I:  Table of concordance for Directive 2004/38/EC 
 
See attached 
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ANNEX II:  List of relevant national legislation and administrative acts 
 
 

- Governmental Emergency Ordinance no. 102/2005 on the free movement of citizens of 
the Member States of the European Union and the European Economic Area on the 
Romanian territory  

 
- Governmental Decision no. 1864/2006 approving the Methodological Norms for the 

implementation of the Governmental Emergency Ordinance no. 102/2005 and 
establishing the form and content of the documents to be issued to the European 
Citizens and their family members 

 
- Governmental Emergency Ordinance no. 97/2005 on the registration, domicile, 

residence and identity documents of Romanian citizens 
 

- Law no. 248/2005 on free movement of the Romanian citizens abroad 
 

- Law no. 21/1991 on the Romanian citizenship 
 

- Governmental Emergency Ordinance no. 194/2002 on the legal regime of foreigners in 
Romania 

 
- Governmental Decision no. 639/2007 on organization and attributions of the 

Romanian Office for Immigration 
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ANNEX III: Selected national case law 
 
No relevant case-law was identified. 
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