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EXECUTIVE SUMMARY 
 
 
1. Introduction  
 
Denmark has a hereditary monarchy. Its basic political framework is laid down in the Constitution 
adopted in 1849. Important amendments were introduced in 1866 and 1915.  
 
The Courts of Denmark exercise judicial power and solve matters relating to all judicial matters 
including issues of probate, enforcement proceedings, registration of land and administration.1 

Generally, cases are initially dealt with by a local or city court, and appeals against city court 
judgements can be made to one of the two High Courts. Large cases and cases touching on 
administrative matters are primarily dealt with by one of the two High Courts. The highest court is the 
Supreme Court (Højesteret), which only deals with cases that have already been heard in one of the 
two High Courts.  

In the Danish court system there is no provision for special procedures or court organisation for 
administrative cases. Instead, these are dealt with by the ordinary courts. There is no Constitutional 
Court in Denmark, but constitutional questions are decided by the court that deals with the particular 
case, and in the final instance a decision may be made by the Supreme Court. 2 

Danish jurisprudence operates on the basis of a division into civil law and public law. The main 
sources of law in Denmark include: The Constitutional Act No. 169 of 5 June 1953 which represents 
the highest national legal authority. The current Constitution is based on the principle of distribution of 
power, placing legislative power jointly between king and Parliament, and judicial power with the 
independent courts.3  

• Statutory legislation has primacy over other national written legal sources, save for the 
Constitutional Act. Individual statutes such as the Danish Penal Code (Straffeloven), the 
Administration of Justice Act (Retsplejeloven), and the Aliens Act (Udelænningelven) 
regulate individual areas of law. 

• Regulatory statutes are issued by the administration and are typically in the form of 
bekendtgørelser, cirkulærer, and vejledninger. The first of these is characterized by its power 
to regulate the legal standing of citizens, while the latter two are used as regulatory tools by 
lower level administrative agencies. 

• Precedent does not have any binding function in Denmark. As sources of law, precedents are 
used to test the legality of statutes and regulations, to interpret statutes, to provide guidance to 
discretionary statutory rules and to develop law in areas not regulated by written law. 

• Customary law is normally viewed as denoting customs which have been followed generally 
and continuously with a sense of legal obligation.  

• Tradition of culture (forholdets natur) may be viewed as a reference to the legal and cultural 
tradition as a determinant for legal analysis or for the ways in which other legal sources are 
applied. Tradition of culture may refer to considerations of fairness, equality, and feasibility as 
to societal needs and the common evolution (Torben Jensen in UfR 1990 B 441).  

                                                 
1 Information is available at http://www.domstol.dk/om/otherlanguages/english/Pages/default.aspx 
2 Information is available at 
http://www.denmark.dk/en/menu/AboutDenmark/GovernmentPolitics/LegalSystem/TheCourts/ 
3 Article 3 of the Constitutional Act of Denmark of June 5, 1953  
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• Statements of the Parliamentary Ombudsman about the legality and desirability of 
administrative decisions and conduct are of relevance in the area of administrative law. 

2. Introduction to the main particularities of the Danish legal system relating to the 
transposition of the Directive 2004/38/EC.  

Denmark became a member of the EU on 1 January 1973. However, there are at least two peculiarities 
regarding the Danish EU membership. Firstly, Greenland and the Faroe Islands are not members of 
EU. Secondly, Denmark has reserved its right not to participate with EU in four areas:  

1. Monetary policy 
2. Defense 
3. Justice  
4. Home affairs 

In order to fulfil its membership obligations, both the Danish Folketinget and the Government (the 
most important Danish political organs) incorporate EU Directives when adopting new legislation 
or/and amendments to the existing legislation. Bills are laid before the Folketing and contain the 
proposer’s motives for the proposal. These motives, together with minutes of discussions in the 
Folketing and its committees can be of significance in a subsequent interpretation of the act when 
passed.  

3. Conclusions on the legal analysis of the transposing measures for Directive 2004/38/EC 

a. Overview of how the requirements have been transposed 

Directive 2004/38/EC has not been transposed into Danish Law by a single act, but by several pieces 
of legislation including the Aliens Act No. 808 of 08/07/2008 (amending Aliens Act 1044 of 
06/08/2007), the Executive Order No. 300 of 29. April 2008 on Residence in Denmark for Aliens 
falling within the Rules of the European Union (the EU Residence Order), Executive Order no. 635 of 
24/06/2008 on Aliens' Access to Denmark (Aliens Order), Executive Order no. 904 on the Issue of 
Residence and Work permits for students and Executive Order no 1003 of 06/10/2006 (Passport 
Order), Act. No 1460 of 12 December 2007 on Active Social Policy (consolidated version). The 
deadline laid down in the Directive was 30 April 2006. The Danish transposing Act entered into force 
on 30 April 2006, by which the Order No 1255 of 28 November 2005 on the residence in Denmark of 
aliens who are covered by the European Union rules or the EEA Agreement (the EU/EEA Order) no 
longer applied to EU citizens. 

Characteristic for the Danish method of transposing Directive 2004/38/EC is that the transposing 
measures frequently allow for derogations from the national provisions to the extent allowed by EU 
law. It is the Danish Minister of Refugee, Immigration and Integration Affairs who is entitled to make 
these derogations.  

In Denmark, a number of amendments have recently been adopted. Thus, the Executive Order No. 300 
of 29 April 2008 on Residence in Denmark for Aliens falling within the Rules of the European Union 
(the EU Residence Order) entered into force 1 May 2008, amending the EU Residence Order No. 358 
of 21/04/2006. Executive Order no. 635 of 24/06/2008 on Aliens' Access to Denmark (Aliens Order) 
entered into force 1 July 2008. In addition, Aliens Act (LBK No. 1044) has been amended 5 times 
during the period starting form April 2008, and the most recent version LBK No. 06/08/2007 entered 
into force 8 July 2008.  
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In effect, the amendments introduce the following key novelties to the transposition of Directive 
2004/38/EC:  

• Broader circle of individuals protected by the Directive (as the term "EU citizen" covers now 
EEA nationals as well as citizens of Switzerland); 

• Labour market - More general rules on the right of entry and residence for nationals of "New 
Member States" have been introduced (the parallel set of rules for new and old member states 
are not fully abolished, however); 

• Family reunification: New Article (Article 13) in EU Residence Ordinance (No. 300) 
explicitly stating that family members of Danish citizens shall have the right of residence for 
the period of more than 3 or 6 months. It shall be noted in that respect that the Danish 
administrative practice has recently been changed to comply with the EU requirement (See 
Metock case where the European Court of Justice has ruled that, in the case of a married 
couple, irrespective of when and where the marriage took place and of how the spouse entered 
the host State, a non-European Union spouse of a citizen of the European Union can reside 
with that citizen in the European Union without having previously been resident in another 
Member State).  

 
The Danish rules on family reunification is one the most discussed and painful issues in Denmark. 
The ruling in the Metock case has gained the attention of the mass media, and extensive debates 
have taken place in Denmark. Previous Danish administrative practice was not in conformity with 
EU law. Therefore, the change of the national administrative practice, as well as introduction of 
the new rule of Article 13 of EU Residence Order Decree are important and serious measures 
taken by Denmark to harmonise both the national legislation and administrative practice.  
 

 
b. Conformity problems and complete and accurate transposition.  
 
There are a number of gaps in the transposing Danish legislation, and some provisions are both 
incorrectly and incompletely transposed.  
 

- A central issue is the inconsistency in terminology (e.g., the terms alien, EU citizen, EEA 
citizen are used in different provisions). The transposing Danish legislation often only 
addresses the Schengen regime, which narrows the requirement of the Directive. This creates 
confusion, as it appears that the Danish legal system comprises parallel regimes.  

 
- A number of provisions stipulate additional requirements, which is apparently not in 

conformity with the Directive. Often, the transposing Danish legislation is considerably 
stricter than the provisions of the Directive (e.g., Article 11 subparagraph 2: the transposing 
legislation requires "wholly exceptional circumstances", which narrows the objective of the 
Directive – this is stricter than the Directive’s ‘very important reasons’). 

 
- Further, failure to observe the principle of equal treatment (e.g. see Articles 6 subparagraph 2; 

7 subparagraph 1) is at hand.  
 

- The principle of proportionality in terms of sanctions is not observed (the Danish legislation 
prescribes imprisonment as a punitive measure - e.g., Article 9 para.2), neither does the 
transposing legislation explicitly refer to the principle of proportionality in other contexts, 
when so is required by the Directive.  

 
- The Danish transposing legislation does not ensure an effective protection against expulsion, 

as required by Article 31 of the Directive.  
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SUMMARY DATASHEET 
 
This summary datasheet uses the Table of Concordance in order to present, systematically, all cases of 
non-conformity in the case of Danish transposition of the Citizens’ Rights Directive, by reference to 
the specific article where discrepancies have been identified. 
 

1. Transposing legislation 
 

Directive 2004/38/EC has not been transposed into Danish Law by a single act, but by several 
pieces of legislation including Aliens Act No. 808 of 08/07/2008 (amending Aliens Act 1044 of 
06/08/2007), the Executive Order No. 300 of 29. April 2008 on Residence in Denmark for Aliens 
falling within the Rules of the European Union (the EU Residence Order), Executive Order no. 
635 of 24/06/2008 on Aliens' Access to Denmark (Aliens Order), Executive Order no. 904 on the 
Issue of Residence and Work permits for students and Executive Order no 1003 of 06/10/2006 
(Passport Order), Act. No 1460 of 12 December 2007 on Active Social Policy (consolidated 
version), Circular Nr 107 of 12/12/2006 (Passport Circular). The deadline laid down in the 
Directive was 30 April 2006. The Danish transposing Act entered into force on 30 April 2006, by 
which the Order No 1255 of 28 November 2005 on the residence in Denmark of aliens who are 
covered by the European Union rules or the EEA Agreement (the EU/EEA Order) no longer 
applied to EU citizens. 

 
 

2. Assessment of the transposition 
 

The following gives a summary of the non-conformities found in the transposition of the body of the 
Directive: 
 

a) Incomplete transposition or non-transposition 
 

Art. 5(2) 
subparagraph 
1  

As Danish law does not prescribe that possession of a valid residence card will exempt family 
members who are third country nationals from the visa requirement, a case of incomplete 
transposition is concluded. 

Art. 5(2), 
subparagraph 
2 

Article 5.2 requires such visas shall be issued free of charge as soon as possible and on the 
basis of an accelerated procedure. This obligation has not been transposed into Danish law. 
This is a gap. 

Art. 5(3)  The Danish transposing legislation states that the police may stamp an alien's passport at the 
entry or exit or in relation to refusal of entry or on expulsion. 

Art. 5(4)  The alien's right to prove that he or she is covered by the right of free movement and residence 
is not explicitly stated. 

Article 12(2),  
subparagraph 
2  

The transposing provision does not refer to “they are members of the family, already 
constituted in the host Member State, of a person satisfying these requirements”. In addition 
there is no reference to sufficient resources evaluation. 

Art. 13(2)(d) 
subparagraph 
2 

The national law is limited to cases of termination of marriage. The transposition is incomplete 
as it does not provide for the other persons covered by the Directive. 

Art. 14(2) 
subparagraph 
2 

Not transposed 

Article 14(4) Not transposed 
Art. 15(1) The transposing provisions only state who has the competence to take decisions and appeal, 

but nothing is said about the procedural guarantees in Art 30-31 shall apply by analogy to all 
decisions restricting free movement of Union citizens and their family members on grounds 
other than public policy, public security or public health. 

Art. 15(3) The prohibition to impose an entry ban with an expulsion decision not based on Article 27, 28 
and 28 has not expressly been provided in the national legislation.  

Art. 17(3) Gap. The Danish law does not mention "the right of permanent residence", but retention of the 



Milieu Ltd & 
Europa Institute  

Conformity Study Directive 2004/38/EC for Denmark  2008  10/45 

 

right to stay in DK.  
Art. 17(4) Gap. The Danish law does not mention "the right of permanent residence", but retention of the 

right to stay in DK.  
Art. 21 The provision on the continuity of residence has not been reflected in the national legislation. 

Incomplete transposition.  
Art. 22(1)  Stipulating that the right of residence and the right of permanent residence shall cover the 

whole territory of the host Member State. This has not been reflected in the Danish legislation.  
Art. 25(1) Not transposed 
Art. 27(2) The transposing legislation does not explicitly require that the principle of proportionality shall 

be observed. Nor does the Danish law prescribe that previous criminal convictions shall not in 
themselves constitute grounds for taking expulsion measures.  

Art. 27(3) Not transposed 
Art. 27(4) Not transposed 
Art. 28(3)(b) Not transposed.  
Art. 29(1) On the diseases justifying measure restricting freedom of movement: the provision has not 

been appropriately reflected in the Danish legislation, meaning that the transposition is 
incomplete.  

Art. 29(2) Not transposed. 
Art. 29(3) Not transposed. 
Art. 30(1) The requirement that the decision shall be given "in such a way that they are able to 

comprehend its content and the implications for them" has not been transposed, 
Art. 30(3) Prescribing the content of the notification: The requirement that "the time allowed to leave the 

territory shall be not less than one month from the date of notification." has not been 
transposed into the Danish law 

Art. 31(2) On the time limits for an actual removal from the territory of the Member State: there is no 
similar requirement in the Danish legislation. This is a gap.  

Art. 31(4) Requiring that the Member State may not prevent the individual from submitting his/her 
defence in person: the transposing Danish legislation does not explicitly prescribe for a similar 
requirement, meaning that there is a gap.  

Art. 32 Not transposed. 
Art. 33(2) Prescribing that the Member State shall assess whether has been any material change in 

circumstances, if the order was enforced more than two years ago: this requirement has not 
been transposed by Denmark.  

Art. 35 On abuse of rights: the Danish law does not explicitly require that such measures shall be 
proportionate and subject to the procedural safeguards provided for in Articles 30 and 31. 

Art. 36 On sanctions: has not been completely been transposed by Denmark, as the Danish law does 
not explicitly refer to the proportionality principle to be observed. Furthermore, in terms of 
imprisonment, it is an exceptionally stringent measure, which does not reflect the spirit of the 
Directive. 

 
 

b) Incorrect or imprecise/ambiguous transposition 
 

Art. 3(1) The transposing legislation does not include any specific statement equivalent to that in Art 
3.1. In addition, Denmark has a complicated set of rules found in parallel systems, which 
creates confusion in application of the rules. Furthermore, it is unclear, whether the 
beneficiaries also include DK nationals (as EU nationals) who have exercised their right of 
free movement. The transposing legislation applies to family members of an EU/EEA national, 
but the requirement "accompany or join them" has not been transposed. 

Art. 3(2)(b) The concept of durable relationship could be interpreted in a more stringent manner by the 
Danish authorities. However, if considered as a partner in a durable relationship, the partner 
will be treated as a family member.  

Art. 4(1) Stipulating that all Union citizens with a valid identity card or passport and their family 
members who are not nationals of a Member State and who hold a valid passport shall have the 
right to leave the territory of a Member State to travel to another Member State. The Danish 
transposing legislation does not explicitly state a right of exit, it mentions only the right of 
entry and right of residence.   

Art. 7(1)(c) 
subparagraph 

On the right of residence for more than three months for Union citizens who are enrolled at an 
educational establishment: The Danish transposing legislation requires more than 
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1 contemplated by the Directive.  
Art. 7(1)(c) 
subparagraph 
2 

The requirement of valid sickness insurance and sufficient resources for students: 
The structure of the DK provision is to treat family members separately. Under the Directive 
only a declaration of resources is needed (covering both the student and the family member). 
Under the Danish legislation, students only need a declaration of resources (See Article 8(3)). 
However, when they want to exercise the right to family reunification, a declaration is not 
enough and the DK legislation requires an appraisal, which makes the transposition incorrect.  

Art. 7(1)(d) On the right of residence for more than three months for family members accompanying or 
joining a Union citizen: The Danish rules contain a requirement relating to a previous 
permanent, lawful residence in another EU Member State. Hence, the Danish law establishes 
an additional condition (Akrich case applies) here. The transposing legislation is rather unclear 
on what is meant with "exceptional grounds" and "special appraisal". 

Art. 7(2) Extending the right of residence of Art. 7.1 to family members who not nationals of a Member 
State, accompanying or joining the Union citizen in the host Member State. The transposing 
Danish legislation stipulates additional conditions. In addition, the Danish law is slightly 
unclear, what is meant by "very exceptional grounds"? 

Art. 9(1) On a residence card to family members of a Union citizen. The obligation "shall issue" as 
provided for by the Directive is not transposed. 

Art. 9(3) On sanctions as a result of failure to comply with the requirement to apply for a residence card. 
As the sanction as prescribed by the Danish law may also include imprisonment, failure to 
comply with the requirement to apply for a residence card is a criminal offence.  

Art. 11(2) On the validity of the residence card, this shall not be affected by temporary absences. As 
concerns longer absences (up to 12 moths, as stipulated by the Directive), the transposing 
legislation requires "wholly exceptional circumstances", which narrows the objective of the 
Directive – this is stricter than the Directive’s ‘very important reasons’. 

Article 14(1) The requirement "subject to evaluation" as laid down in the national legislation grants a 
margin of discretion for authorities to determine whether a person in question is deemed not to 
be a burden to the social services. This creates an a priori test - an additional requirement not 
envisaged by the Directive.  

Article 14(3) Providing that that an expulsion order is not the direct consequence of a Union citizen’s, or her 
family member’s, recourse to the social assistance system of the host Member State: The 
transposing legislation prescribes that that the right to residence is lost if these conditions are 
not met, which includes that of being an unreasonable burden on the state. 

Art. 16(2) The stipulation that paragraph 1 shall also apply to family members who are not nationals of a 
Member State and have legally resided within the Union as a citizen of the host Member State 
for a continuous five-year period. Cohabitation throughout the entire period with the principal 
person –seems more onerous than legal residence which does not necessarily imply 
uninterrupted cohabitation. 

Art. 16(3) "Wholly exceptional circumstances" is more onerous than important reasons. Vocational 
training, child birth and so on are not to be regarded as wholly exceptional circumstances. 

Art. 19(2) Prescribing that the document certifying permanent residence shall be issued as soon as 
possible. The national law says that decision on whether (if at all) the document shall be issued 
or refused shall be taken as quickly as possible, which is not equivalent. 

Art. 20(2) On sanctions as a result of failure to comply with the requirement to apply for residence card. 
The sanction is not proportionate. , as this is a criminal offence under Danish law. 

Art. 20(3) Interruption in residence not exceeding two consecutive years shall not affect the validity of 
the permanent residence card. The national provision says that such interruption shall 
terminate the right. 

Art. 24(1)  The principle of equal treatment is traditionally not explicitly reflected in the legislation. The 
transposition is therefore ambiguous.  

Art. 28(1) Art. 26 para. 2 lays down the main rule stipulating that an alien shall be expelled, unless the 
circumstances stipulated in para. 1 militates against it. This is a stringent rule in effect resulting 
into more expulsion that envisaged by the Directive.  

Art. 28(2) It follows explicitly from the national legislation that an alien may be expelled if they represent 
a serious threat to public safety or public policy. Thus, the national transposing measure 
establishes a mandatory rule, which in effect results into more expulsion than foreseen by the 
Directive.  
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Art. 31(1) In accordance witz the Danish legal tradition, many of basic principles have not been codified, 
but still apply in practice. Here, the general rule of unlimited right to judicial and 
administrative review will apply, as the Aliens Act does not specifically prescribe any 
limitations. However, as it is not codified, the transposition is ambigous.  

Art. 31(3) Although not expressly transposed, this procedural guarantee is reflected in uncodified 
administrative and procedural principles. However, it is worth noting that there is no legal 
codification, so transposition could be considered ambiguous.  

Art. 33(1) The prohibition of expulsion orders to be issued by the host Member State as a penalty or legal 
consequence of a custodial penalty has been incorrectly transposed, as the Danish law allows 
for expulsion orders to be issued as a penalty or legal consequence of a custodial penalty. 

 
c) Incomplete and incorrect transposition 

 
Art. 10(1) The national law refers to making a decision on whether or not it is to be issued, within 6 

months. Moreover, the requirement for certificate of application to be issued immediately is 
not transposed. Both, incorrect and incomplete transposition has been concluded. 

Art. 27(1)  National legislation makes it possible to establish a systematic and automatic connection 
between a criminal conviction and a measure ordering expulsion, therefore,it is not in 
conformity witz the Directive. The requirement "these grounds shall not be invoked to serve 
economic ends" has not been transposed.   

Art. 28(3)(a)  The transposing legislation does not prescribe that special rules shall apply, if an alien has 
resided in the host Member State for the previous 10 years. “Imperative grounds of public 
security” has not been transposed. 

 
 

d) Minor instances of non-conformity  
 
None found
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1 INTRODUCTION  
 

This conformity study analyses, in detail, the provisions of Directive 2004/38/EC on the free 
movement of EU citizens, in its consolidated version, and it compares it with the legislation in place in 
Denmark.  

Directive 2004/38/EC repealed the earlier directives on free movement of persons (Directives 
64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 
90/365/EEC and 93/96/EEC) as from 30 April 2006.  
 
EU citizenship gives every Union citizen the right to move and to reside freely within the territory of 
the Member States. The facilitation and promotion of this right, which is at the same time one of the 
fundamental freedoms of the internal market, is the objective of Directive 2004/38/EC. A second 
objective of Directive 2004/38/EC was to codify and review the various pieces of legislation and case-
law dealing with this issue.  
 
Free movement as a fundamental freedom of the internal market 
 
Free movement is one of the fundamental freedoms of the internal market and can therefore only be 
restricted by a limited number of pre-determined circumstances. Thus, national legislation cannot 
adopt more restrictive legislation than provided for in the Directive.  
 
Directive 2004/38/EC introduces, on the one hand, a uniform approach regarding the formalities that 
Member States can impose upon EU citizens residing in their territory. These formalities are expressly 
established in the Directive and restricted in function of the duration of the stay in the Member States.  
 
• For a stay of less than three months, the only formality a Member State can impose is the 

presentation of a valid passport or national identity card.  
 
• For residence of more than three months, a Member State can only require the EU citizen to register 

in the population register of the place of residence. This registration needs to be validated 
immediately if a certain number of conditions are complied with. The Member State can only 
require the EU citizen to present proof that he/she is a worker, self-employed person, student or has 
sufficient resources not to become a burden upon the social security system of the Member State. 
Member States cannot lay down a fixed amount of what they consider to be “sufficient resources”, 
but must always take into account the personal situation of the person concerned. Family members 
of the EU citizen will have to present an identity document and proof of the family link to an EU 
citizen.  

 
• After five years of continuous residence in a Member State, an EU citizen obtains a right to 

permanent residence. The host Member State shall issue a document certifying permanent 
residence. A permanent resident has the right to be treated equally to a national of the Member 
State.   

 
On the other hand, the Directive also determines and clarifies the only acceptable reasons for 
restriction of the free movement of citizens by Member State authorities, namely for reasons of public 
order, public security and public health. (For the interpretation and conditions of such exceptions, it is 
important to rely upon the case-law of the Court of Justice.)  
 
These measures guarantee a strong protection against expulsion for EU citizens who have been long-
term residents in another Member State. Such measures need to be proportionate and shall always look 
at the personal conduct of the individual concerned which must represent a “genuine, present and 
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sufficiently serious threat affecting one of the fundamental interests of society”. In addition, the 
Directive establishes some procedural safeguards in case an expulsion decision is considered.  
 

1.1 OVERVIEW OF THE LEGAL FRAMEWORK IN DENMARK 
 
Denmark is a hereditary monarchy. Its basic political framework is laid down in the Constitution that 
was adopted in 1849. Important amendments were introduced in 1866 and 1915. The Danish 
Constitution contains rules on the forms of government and distribution of powers, as well as ensuring 
basic citizen's and political rights such as freedom of speech, the right to vote at Folketing elections 
e.t.c.  
 
In Denmark, the most important areas of state administration are the central administration (that is 
divided into ministries, each with its special area) and the local administration (consisting of national 
branches of administration).  
 
The Courts of Denmark exercise judicial power and solve tasks in connection herewith, including 
matters of probate, enforcement proceedings, registration of land and administration.4 

Cases are generally dealt with in the first instance by a local or city court, and appeals against city 
court judgement can be made to one of the two High Courts. Large cases and cases touching on 
administrative matters are initially dealt with by one of the two High Courts. The highest court is the 
Supreme Court (Højesteret), which only deals with cases that have already been dealt with by one of 
the two High Courts.  

In the Danish court system there is no provision for special procedures or court organisation for 
administrative cases. Instead, these are dealt with by the ordinary courts. There is no Constitutional 
Court in Denmark, but constitutional questions are decided by the court that is otherwise dealing with 
the case, and in the final instance the question can be decided by the Supreme Court. 5 

Danish jurisprudence operates on the basis of a division into civil law and public law. The main 
sources of law in Denmark include:  

• The Constitutional Act No. 169 of 5 June 1953 represents the highest national legal authority. 
The current Constitution is based on the principle of distribution of powers, putting the 
legislative power in the joint hands of the king and Parliament, and the judicial power with the 
independent courts.6  

• Statutory legislation has primacy over other national written legal sources, save for the 
Constitutional Act. Individual statutes such as the Danish Penal Code (Straffeloven), the 
Administration of Justice Act (Retsplejeloven), and theAliens Act (Udelænningelven) have 
been in Denmark to regulate individual areas of law. 

• Regulatory statutes are issued by the administration and are typically in the form of 
bekendtgørelser, cirkulærer, and vejledninger. The first of these is characterized by its power 
to regulate the legal standing of citizens, while the latter two are used as regulatory tools on 
lower level administrative agencies. 

                                                 
4 Information is available at http://www.domstol.dk/om/otherlanguages/english/Pages/default.aspx 
5 Information is available at 
http://www.denmark.dk/en/menu/AboutDenmark/GovernmentPolitics/LegalSystem/TheCourts/ 
6 Article 3 of the Constitutional Act of Denmark of June 5, 1953  
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• Precedent does not have any binding function in Denmark. As sources of law, precedents are 
used to test the legality of statutes and regulations, to interpret statutes, to provide guidance to 
discretionary statutory rules and to develop law in areas not regulated by written law. 

• Customary law is normally viewed as denoting customs which have been followed generally 
and continuously with a sense of legal obligation.  

• Tradition of culture (forholdets natur) may be viewed as a reference to the legal and cultural 
tradition as a determinant for a legal analysis or for the ways in which other legal sources are 
applied. Tradition of culture may refer to considerations of fairness, equality, and feasibility as 
to societal needs and the common evolution (Torben Jensen in UfR 1990 B 441).  

• Statements of the Parliamentary Ombudsman about the legality and desirability of 
administrative decisions and conduct are of relevance in the area of administrative law. 

1.2 FRAMEWORK FOR TRANSPOSITION & IMPLEMENTATION OF DIRECTIVE 2004/38/EC 
IN DENMARK 

 
1.2.1 Distribution of competences according to the national Constitution 

 
Denmark is a hereditary monarchy. Its basic political framework is laid down in the Constitution 
which was adopted in 1849. Important amendments were introduced in 1866 and 1915. The current 
Constitution dates from 5 June 1953 and it is based on the principle of distribution of powers, putting 
the legislative power in the joint hands of the king and Parliament, and the judicial power with the 
independent courts.7 

Cases are initially dealt with by a local or city court, and appeals against their judgement can be made 
to one of the two High Courts. Large cases and cases touching on administrative matters and certain 
other categories are dealt with by one of the two High Courts in the first instance. The highest court is 
the Supreme Court (Højesteret), which only deals with cases already dealt with by one of the two High 
Courts.  

In the Danish court system there is no provision for special procedures or court organisation for 
administrative cases. Instead, these are dealt with by the ordinary courts. There is no Constitutional 
Court in Denmark, but constitutional questions are decided by the court that is otherwise dealing with 
the case, and in the final instance the question can be decided by the Supreme Court. 8 

Denmark has been an active member of the EU since 1973. As a result of the Danish referenda on the 
Maastricht Treaty in 1992 and 1993, Denmark has a number of opt-outs from its participation in EU 
policies: Denmark participates fully in the second stage of the EMU and its stability-oriented monetary 
and fiscal policy obligations.  
 
Denmark does not, however, take part in the third stage of the EMU: that is the euro and the single 
monetary policy. The Danish currency (the "krone") is linked closely to the euro via ERMII, in 
continuation of the present Danish fixed exchange rate policy.  
Denmark participates in the Common Foreign and Security Policy except for decisions and actions 
with defense implications. Denmark participates in the intergovernmental cooperation on justice and 
home affairs, for instance in the fight against terrorism, but is not involved in the supranational 
cooperation in this field.9  
 

                                                 
7 Article 3 of the Constitutional Act of Denmark of June 5, 1953  
8 Information is available at 
http://www.denmark.dk/en/menu/AboutDenmark/GovernmentPolitics/LegalSystem/TheCourts/ 
9 Information is available at www.um.dk 
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1.2.2 General description of organisation of national authorities implementing 

Directive 2004/38/EC DENMARK 

The authorities responsible for implementation of the Directive 2004/38/EC are the Ministry of 
Refugees, Immigration and Integration (Integrationsministeriet); the Civil Service 
(Statforvaltingen);and the Ministry for Foreign Affairs (Uderigesministeriet).  

The tasks of the Danish Ministry of Refugee, Immigration and Integration Affairs concern legislation 
on aliens, questions dealing with overall refugee and integration policy, humanitarian residence permit 
cases and visa and residence/work permit appeals. Likewise, the ministry helps to formulate the 
Government's immigration policy.  

In addition, the Danish Ministry of Refugee, Immigration and Integration Affairs handles appeals 
against decisions made by the Danish Immigration Service, an institution under the ministry. These 
include appeals against decisions to do with reuniting families, visas or work permits. Appeals against 
deportation, refusal of entry and detention are also dealt with in the department, which handles 
applications for humanitarian residence permits as well. 

The Danish Immigration Service administrates legislation on aliens and is in charge of initial 
consideration of all cases to do with aliens being allowed to stay in Denmark, including asylum, 
family reunion and visa cases. Furthermore, the service is the appeals body for decisions in cases 
concerning residence and work permits in accordance with EC/EEA rules where the decision is made 
by the chief administrative authorities.  

The Refugee Tribunal, which is an independent board of appeal for rejections by the Danish 
Immigration Service in asylum cases, has its secretariat in the Ministry.10  

The Civil Service is comprised of five independent regional departments dealing inter alia with the 
issues concerning work, study and residence rules for nationals of new Member States.11  

2 LEGAL ANALYSIS OF THE TRANSPOSING MEASURES FOR DIRECTIVE 
2004/38/EC 

 

2.1 Definitions, family members and beneficiaries  
 
Definitions: the concept of “family members” (Article 2) 
 
Article 2 of the Directive defines the key concepts for the implementation of the Directive. Broadly 
speaking, all definitions have effectively been transposed into Danish law. It shall be noted that the 
Danish law treats EEA nationals as well as nationals of Switzerland as equal to EU nationals. The 
European Economic Area (EEA) includes the 27 EU Members States and the EFTA member states 
Norway, Iceland and Liechtenstein. This is in conformity with the Directive.  
 
• Spouse (Article 2(2)(a) 
 
Denmark has effectively transposed the definition of "a spouse" in Article 2(2) (a), stating that a 
                                                 
10 Information is available at 
http://www.denmark.dk/en/menu/AboutDenmark/GovernmentPolitics/DanishMinistries/MinistryOfRefugeesIm
migrationAndIntegrationAffairs/ 
11 http://www.statsforvaltning.dk/site.aspx?p=618 
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family member means a principal person's spouse. The Danish Marriage Act only recognises 
marriages between two persons of opposite sex.  
 
• Registered partnerships (Article 2(2)(b)  
 
Act No. 938 of 10/10/2005 stipulates that partnership between two persons of the same sex may be 
registered. However, the Danish Marriage Act does not recognise same-sex marriages.  
 
Under the national law, registered partnerships are treated as equivalent to marriage in accordance 
with Articles 1 and 3 of the Executive Order No. 938 of 10 October 2005. Therefore in all provisions  
of the Directive where there is a reference to partner, the DK transposition uses the term “spouse” as 
equivalent and covering “registered partnerships”. In effect, the registered partners are treated as core 
family members in the Danish legislation.  
 
• The concept of dependency (Article 2(2)(c)) 
 
The national law is more favourable in that it is not limited to ‘direct’ descendants. Partners are not 
mentioned directly because the legislation states that they are treated as equivalent to spouse. 
 
• The concept of "direct dependent relatives" (Article 2(2)(d)) 
 
The ‘direct’ requirement is not transposed into Danish law which makes the national law more 
favourable in that it covers a broader scope of dependent relatives as envisaged by the Directive.  
 
Beneficiaries and facilitation of entry and residence (Article 3) 
 
Article 3 deals with the beneficiaries of the Directive and also imposes an obligation on the Member 
States to facilitate entry for a secondary class of beneficiaries (essentially, members of the extended 
family).  
 
• Article 3(1): returning Danish citizens (Surinder Singh) and Metock jurisprudence 
 
The transposing legislation does not include any specific statement equivalent to that in Article 3.1 
that the Order shall apply to EU citizens who move to or reside in a MS other than that of which they 
are a national, and to their family members as defined in point 2 of Article 2 who accompany or join 
them. This fact raises a conformity issue, as it is not clear from the provisions of the legislation that it 
applies to EU citizens and their family members who accompany or join them.  
 
The major conformity issue is that Denmark has a complicated set of rules represented in parallel 
systems. Thus, it is rather confusing that the terms alien, EU national, EEA national and Schengen 
state are used in various provisions. This creates confusion for an EU national in interpreting the 
existing rules. Furthermore, in Denmark, there are two parallel systems for "old member state" and 
"new member states". The rules were recently amended, however. In principle, the only difference 
between the two regimes is access to the labour market thus not affecting the conformity as such. 
However, the issue needs to be highlighted.  
 
The set of rules of the Danish Aliens Act does not de facto guarantee the rights to EU nationals; 
neither does it extend their rights, as the Aliens Act deals with issues of more general character 
concerning aliens.  
 
Article 2 of Executive Order No.808 prescribes that EU/EEA nationals have the right to enter and the 
right to reside up to three months, or in the case of job-seeker, up to six months from the date of 
entrance.   
 
The right of family members of Danish citizens is stated in section 13 of Order No. 300. However, 
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nothing is stated about the Danish citizens themselves as beneficiaries.  
 
The transposing legislation applies to family members of an EU/EEA national, but the requirement 
"accompany or join them" has not always been transposed.  
 
After the Surinder Singh case, the Danish Foreign Service has decided to change administrative 
practice. In the decision of March 2007 it was decided to grant residence permits if the circumstances 
were as follows:  
 
The Danish resident had stayed in another EU-country, where he or she had worked. The applicant, 
who is a third-country national, stayed legally in the same EU-country due to her marriage with this 
Danish citizen. The Danish resident could document that she had work on return to Denmark. 
As the Danish resident had used her right to free movement and the applicant stayed legally in the EU-
country with the Danish resident, the requirements for obtaining a residence permit by the rules of the 
EU-court had been met. 
 
Regarding Metock case law: the Danish transposition imposes previous lawful residence in another 
Member State. This is clearly in contradiction with the decision of the ECJ in Metock. For this reason, 
the Danish transposition is considered incorrect. It shall be noted in that respect that after Metock case, 
the Danish administrative practice has recently been changed to be in line with the EU jurisprudence. 
New Article (Article 13) in EU Residence Ordinance (No. 300) has recently been introduced explicitly 
stating that family members of Danish citizens shall have the right of residence for a period of more 
than 3 or 6 months. It shall be noted however that the new Article 13 applies specifically (and 
exlusively) to family members of Danish citizens. It opens up a new opportunity - that of the right of 
residence for the period of more than 3 or 6 months on the grounds of family ties to a Danish citizen. 
Previously, the Danish Aliens legislation did not recognise Danish citizens as EU citizens in this 
context. Therefore, it was considered necessary to introduce a specific rule applicable to Danish 
nationals. The strict rules of paragraphs 5, 8, 10 and 11 of the EU Residence Ordinance No. 300 apply 
to family members of non-Danish EU nationals. The Danish view is that there is risk that the Metock 
rule may lead to abuses of Community law.  
 
•  Other family members and facilitation (Article 3(2)) 
 
According to Article 3(2) of the Directive, Member States are obliged to facilitate the entry and 
residence of other family members (members of the household, dependants, persons who for health 
reasons need the Union citizen’s care, and the partner in a durable relationship). The provision, with 
the exception of Article 3(2)(b) has been more favourably than required by the Directive transposed by 
Denmark.  
 

o Personal scope 
 
In relation to the personal scope, Article 3(2)(a) of the Directive has been transposed more favourably 
than required.  
 
The Danish Order nr. 300, Article 2 states: 
 
For the purposes of this Order “family member” means: 
5) a principal person’s other family members if in their country of origin they are dependants of the 
principal person or form part of the household, or   
6) a principal person’s other family members, where serious health grounds strictly require the 
personal care of the family member by the principal person. 
 
Denmark has thus included these beneficiaries within the definition of family member. This meets the 
Directive’s requirement to facilitate entry and residence for the persons concerned since the Danish 
law facilitates entry and residence by giving them the same rights as family members. 
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In relation to Article 3(2)(b), “cohabitees” are covered under the concept of core family members. The 
Directive only requires a durable relationship, duly attested. However, Section 16 of Order No. 300 
sets forth further conditions for a partner to an EU citizen to benefit from the Directive. First, the 
national provision requires living at a joint place in stable, long-term cohabitation. The question is 
whether this is equivalent to the Directive's "durable relationship, duly attested". Severeal facts 
indicate that the Danish provision is stricter than that of the Directive. First, the national provision 
clearly requires living at a joint place not recognising other forms of relationship (such as relationship 
on distance) as durable. On the other hand, it would be incorrect to draw the conclusion that the 
Directive does recognise a distant relationship solely on the basis of a contratio reasoning in this case, 
as the term durable relationship implies living at a joint place. Second, it requires a stable long-term 
relationship, which is rather difficult to prove in practice, giving authorities quite a margin of 
discretion in appraisal. Lastly, the residence is conditional on the EU citizen's undertaking to maintain 
the applicant. In practice, this means that the family member of an EU national who otherwise fulfils 
the conditions to fall under the scope of Article 3(2) of the EU Residence Directive may be denied the 
right of residence on the basis that the main person is not able to maintain the applicant. This may be 
considered against Article 24(1) of the Directive, especially since in this case, the DK provision treats 
partners in a durable relationship as core family members. Note that only partners who cohabit are 
covered (not other types of durable relationships). Accordingly, the national transposing measure is 
more stringent than required by the Directive in this part.  
 

o Facilitation 
 
The facilitation is effectively transposed for all the family members, and is ensured on cohabitees 
since these are treated as family members.  
 

o Examination of personal circumstances 
 
Article 3(2) last subparagraph has been transposed effectively by Denmark. The Directive requires the 
MS to extensively examine the personal circumstances. With regard to facilitation, this part has not 
been transposed by Denmark. In terms of giving the right as a family member, there is however no 
discretion for authorities: a family member obtains the right as soon as he or she meets the conditions. 
The provision covers the last mentioned situation and Denmark considers these members of the 
extended family as family members in the meaning of Article 2. 
 

2.2 Rights of exit and entry 
 
Right of exit (Article 4) 
 
Article 4 provides a general right for Union citizens and family members, provided they have the 
required identity card or passport, to leave the territory of a Member State, with no need for exit visas. 
It also requires the Member States to issue and renew identity cards and passports to their own 
nationals (if no ID is issued, then the passport shall be valid for at least 5 years). Denmark has 
effectively transposed Article 4 (with the exception of Article 4(1)). 
 
The Danish transposing legislation does not explicitly state a right of exit, it mentions only the right of 
entry and right of residence in LBK no. 808 § 39.  However, as LBK no. 808 § 39 (2) states that entry 
and departure checks must not be carried out at the border of a Schengen country, except for 
exceptional cases according to Article 2(2) of the Schengen Convention, this is considered to be in line 
with the Directive's requirement. The Directive is however, broader regarding third country nationals.  
 
According to the Danish legislation, the main rule is that a Danish national shall have a passport, and 
Municipal Councils are under obligation to issue and prolong passports to Danish nationals. The 
passport indicates nationality. An identity card may be issued upon application. The Health insurance 
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card is often used as an identity card in Denmark. However, there is no such obligation to have an 
identity card, and accordingly no sanction.  
 
In terms of passport, Denmark has reserved the right for its nationals to have Danish passports (as 
Denmark has reserved Danish citizenship). Therefore, the Danish national passport varies slightly in 
form to that of EU. The Danish legislation does not fully transpose the objective of minimum five 
years of validity of any passport. According to Article 26(3) of Danish Passport Act, in the issuance of 
a passport for children under 2 years, the passport validity is not more than 2 years, which is not 
contrary to the provision of the Directive. Also, Article 26(4) provides for a possibility of exempting 
from the provisions in Article 26(1)-(3) and thus introducing a shorter validity period. However, this is 
in conformity, as the reason for a passport with two year validity is due to the fact that children age so 
quickly.  
 
Furthermore, in case a provisional passport is issued according to Article 30, this would, as a main 
rule, only be valid for the duration of travel and not for more than one year according to Article 30(2). 
The same principle is applied in case of 'EU emergency passports', ETDs, according to Article 32. In 
this context, the question is whether these exceptions are acceptable, as they apply in all countries. The 
immediate answer will be positive, meaning that no conformity issue arises at this point. 
 
However, the transposing legislation does not explicitly stipulate that the passport shall be at least 
valid for all Member States and for countries through which the holder must pass when travelling 
between Member States.  This is still in conformity, as Denmark does not use common features for EU 
passports.  
 
Right of entry (Article 5) 
 
Article 5 provides a general right of entry for Union citizens and family members upon presentation of 
an ID or passport, and in the case of family members upon presentation of passport and when required, 
a visa. However  a visa is not needed if the person holds a residence card of family member of a Union 
citizen, issued by any Member State. 
 
This provision has not been adequately transposed by the Danish legislation. The following problems 
have been found: 
 
Article 5(2)(1) regulates the entry visa for family members who are not nationals of a Member State. 
As the Danish law does not prescribe that possession of a valid residence card will exempt family 
members who are third country nationals from the visa requirement, a case of incomplete transposition 
is concluded. According to the transposing legislation, family members who are not nationals of a 
Member State are exempted from the visa requirement, if they are covered by the EU regulation. The 
Danish legislation stipulates however that certain categories of third-country nationals (who are family 
members of EU-nationals) shall be required an entry visa to Denmark, which does not constitute a 
case of non-compliance, as it is in line with the Directive.  
 
However, as the Danish law does not prescribe that possession of a valid residence card will exempt 
family members who are third country nationals from the visa requirement; a case of incomplete 
transposition is concluded. 
 
• Facilitation of issuing visas 
 
Second subparagraph of Article 5 on the facilitation of issuing of visas procedure has not been 
transposed. It follows from the official web site of the Ministry of Refugee, Immigration and 
Integration Affairs that a visa is required prior to entry if you come from a country with a visa 
requirement for entering Denmark. In some countries, there is no Danish diplomatic mission to 
process visa applications. In such countries, Denmark will generally have an agreement with the 
diplomatic mission of another Schengen country to handle all visa applications for Denmark. The 
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overwhelming majority of visa applications are processed and decided on by Danish diplomatic 
missions abroad. These cases will usually be decided within a few days. Some cases, however, may 
take 10-12 days. Cases handled by the Immigration Service, including most applications to 
visit friends and family, have an average processing time of approximately ten weeks. The average 
processing time for other types of visas, e.g. business visas and visas for cultural visits, is four to 
six weeks. In the case of applications for business visas, the Immigration Service will normally send a 
questionnaire to the contact in Denmark. If there is sufficient information to make a decision after the 
contact has filled out the questionnaire, the processing time should be no more than 30 days. 
The average processing time for extension of a visa/temporary stay is currently one to two weeks.  
The Immigration Service calculates processing times based on the date the application was received. 
The times listed here are rough averages. Some cases will be processed faster, while others may take 
longer. In terms of charges, no exemptions from visas fees apply.  
 
Article 5.3 Prohibiting entry or exist stamps: The Danish transposing legislation states that the police 
may stamp an alien's passport at the entry or exit or in relation to refusal of entry or on expulsion. The 
transposition is incomplete.  
 
• Giving every reasonable opportunity (Article 5(4)) 
 
Article 5(4) stipulating an obligation for MS to give EU citizens or their family members who are non-
EU nationals every reasonable opportunity to obtain travel documents, if they do not possess them has 
not been transposed.  
 

2.3  Right of residence 
 

2.3.1 Right of residence for up to three months (Article 6) 
 
Article 6 grants an initial right of residence for up to three months with no conditions or formalities 
other than holding a valid ID or passport, and in the case of third country family members, holding a 
passport. The transposition of this Article into the Danish legislation is correct.  
 

2.3.2 Right of residence for more than 3 months (Article 7-13) 
 

(a) Conditions under Article 7  
 

• The conditions for Union citizens 
 
The conditions have not been adequately transposed by Denmark. According to the transposing 
legislation, the right of residence may be extended for a period longer than three months, if an EU 
national is enrolled as a student at a recognised educational institution in Denmark. Providing that he 
or she has sufficient income or resources for his or her maintenance so that it can be presumed that 
he/she will not become a burden on the social assistance system, the right of residence may be 
extended. Denmark requires more than is allowed by the Directive.  

Furthermore, the transposing provisions extend to non-EU nationals who are family members of EU 
citizens. However, the transposing Danish legislation stipulates additional conditions, which is in non-
conformity with the Directive. Thus, it is prescribed "and already have a permanent, lawful residence 
in an EU Member State" - the requirement not included in the Directive.  In addition, the Danish law is 
slightly unclear: what is meant by "very exceptional grounds"?  

After the Eind case was decided upon, the Danish ministry of integration has decided to change legal 
practice in cases of family reunification for Danish citizen according to the EU Court's rules on free 
movement. 
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According to the Danish Foreign service, the foreign family of a Danish citizen who has stayed in 
another EU/EEA-state must meet the following requirements in order to obtain a residence permit:  
 

1. The Danish citizen must have stayed in another EU/EEA-country as a worker, or a pensioneer 
2. The Danish citizen must on his return to Denmark make a living as a worker, or be a 

pensioner 
3. Marriage must still endure by the partners’ entry into Denmark and throughout the continued 

stay in Denmark 
4. The foreign partner/family must have legally been staying in an EU/EEA-state, where the 

Danish citizen has used his right to stay as a worker, or a pensioneer.  
 

In terms of Article 7(1) is shall be noted that the provision of the Directive equally applies to all EU 
nationals, while the Danish transposing legislation applies transitional rules for employees from 
Bulgaria, the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Romania, Slovakia and 
Slovenia. The rules have been amended, however as of 1 May 2008 stating that citizens of new 
Member States, who are employed in an ordinary position covered by a collective bargaining 
agreement, have a right to reside and work in Denmark. They do not need a residence and work permit 
but must apply for proof of registration with the Regional State Administration. Those employed in an 
ordinary position as a researcher, educator, key worker or specialist, will typically be on an individual 
contract. However, if the employer is otherwise party to a collective bargaining agreement, you 
still have a right to reside and work in Denmark. As such, you do not need a residence and work 
permit but must apply for proof of registration with the Regional State Administration. Furthermore, 
the employer must sign a sworn declaration that you meet all the requirements to qualify for the 
regular EU regulations. It might be debatable whether the Danish rules are in full conformity with the 
Directive's requirements, as they might be discriminatory. However, in view of the fact that they are 
softened by the rule in Section 3 para. 4 of Executive Order Nr. 300 stipulating that the rules do not 
apply, if a national of a new MS has had an uninterrupted link with the Danish labour market during 
the last twelve months. Furthermore, it shall be kept in mind that the transitional rules apply to labour 
market. Therefore, the conclusion will be effective transposition. 
 
Article 7(1)(c) subparagraph 2 the requirement of valid sickness insurance and sufficient resources 
for students: The problem arises in terms of the structure of the Danish provision, as it is first to refer 
to the sufficient resources of the Union citizens and family members are treated separately. In the 
Directive only a declaration of resources is needed (covering both the student and the family member), 
but the Danish legislation requires an appraisal, which makes the transposition ambiguous.  
 

• Family members 
 
Similarly, Articles 7(1)(d) and 7(2) of the Directive have not been adequately transposed by Denmark. 
Article 7(1)(d) on the right of residence for more than three months for family members 
accompanying or joining a Union citizen: The Danish legislation contains differential treatment. In 
addition, it does not contain a requirement of "and already have a permanent, lawful residence in an 
EU Member State". Hence, the Danish law establishes an additional condition (Akrich case applies). 
The transposing legislation is rather unclear- what is meant with "exceptional grounds" and "special 
appraisal"? 
  
Article 7(2) extending the right of residence of Article 7(1) to family members who are not nationals 
of a Member State, accompanying or joining the Union citizen in the host Member State. The 
transposing Danish legislation stipulates additional conditions. In addition, the Danish law is slightly 
unclear -  what is meant with "very exceptional grounds"?  A case of incorrect transposition has been 
concluded here. 
 
Article 7(4) stipulates that for family members not covered by the provision, his/her direct dependent 
relatives in the ascending lines and those of his/her spouse or registered partner, Article 3(2) should 
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apply. Denmark has not transposed the provision. However, as this means that the scope of family 
members of students is not limited to spouse and children, it is concluded that the transposing 
legislation is de facto more favourable than the provision of the Directive. 
 

• Retention of the status of worker (Article 7(3)) 
 
Article 7(3)(a) the right for an EU citizen who is no longer a worker or self-employed person to retain 
the status of a worker or a self-employed person if certain conditions are met.  Chapter 3a Section1 of 
the Aliens Decree has correctly transposed the situations described in the different subparagraphs of 
Article 7(3) of the Directive. However, there is a fundamental error in the transposition. According to 
the Swedish transposing legislation, an EEA national who is a worker or a self-employed person in 
Denmark retains his or her right of residence and not the status of worker. 
 
Retaining that status gives special protection to workers and self-employed people: they cannot be 
expelled from the country, acquire the right of permanent residence earlier etc. Thus, the key issue is 
that they are still workers. The overall conclusion is that the transposition is incorrect 
 
(b) Administrative formalities for Union citizens (Article 8) 
 
Article 8 provides for the details for issuance of registration certificates and residence cards for family 
members who are also Union citizens. The transposition of Article 8 is correct. 
 

• General aspects 
 
Denmark has chosen to adopt the registration requirement for an EEA national who intends to stay in 
Denmark for a period longer than three months. However, a number of persons are exempted from the 
registration requirement (such as nationals of Sweden, Finland, Iceland and Norway).  
 
The Danish legislation obliges a family member of an EU national who is not an EU national himself 
or herself and who has a right of residence to apply for a residence card within three months of 
arriving in Denmark. However, the Directive stipulates that MS shall issue – the obligation to issue is 
thus not transposed. 
 
In terms of sanctions, the national transposing measure also prescribes imprisonment, meaning that 
failure to comply with the requirement to apply for a residence card is a criminal offence. It is not in 
conformity, as imprisonment is the most stringent sanction of all possible and is not proportionate. 
 

• Documents to be submitted to obtain the registration certificate 
 
Article 21 of Order No. 300 states that the issue of a registration certificate to an EU citizen covered 
by Section 3 may be made conditional on the citizen presenting a valid identity card or passport and 
either presenting documentary evidence that the citizen is self-employed in Denmark or presenting a 
certificate from an employer or a certificate of employment establishing that the citizen has gainful 
work in Denmark. 

It shall be kept in mind that Denmark applies a special transitional labour market scheme for new 
Member States. If the position is covered by a collective bargaining agreement (or you are employed 
on an individual contract, as described above), the following applies: 

• You do not need to inform the Immigration Service that you have been hired to work in 
Denmark, but you must apply for proof of registration from the Regional State 
Administration. 

• You are not required to work a minimum of 30 hours per week. 
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• The pre-approval procedure for positions covered by collective bargaining agreements is 
eliminated. 

• As soon as you begin working, your employer must give you written documentation for your 
employment which must indicate which collective bargaining agreement the position is 
covered by. 

If your position is not covered by a collective bargaining agreement, or if your position is not 
ordinary, you fall under the current transitional rules. That means that you are eligible for proof of 
registration and a work permit from the Immigration Service if your salary and employment conditions 
correspond to Danish standards, and if you are employed to work a minimum of 30 hours per week. 
 
If you are employed as a researcher, educator, key worker or specialist on an individual contract, and 
if your employer is not otherwise party to a collective bargaining agreement, you fall under the current 
transitional rules. The same applies if your employer is party to a collective bargaining agreement but 
your position is not ordinary. That means that you are eligible for proof of registration and a work 
permit from the Immigration Service if your salary and employment conditions correspond to Danish 
standards, and if you are employed to work a minimum of 30 hours per week. 

If your position is not covered by a collective bargaining contract, you should also note the following: 

• You must apply for proof of registration and a work permit from the Immigration Service. 
You may not begin working until you have received your permit. 

• You must work at least 30 hours per week, and your salary and employment conditions must 
correspond to Danish standards. 

• Your employer must be permitted to withhold taxes in accordance with the Tax at Source Act, 
and may not be involved in a strike, lockout or blockade. 

• You must have an offer of employment for a specific position, or you must have signed an 
employment contract with your employer.12 

In terms of documentation, the applicant should attach the following documents: 
• Employment contract or offer of employment; 
• Documentation for authorisation (only if the job requires Danish authorisation).  
 
If the applicant is accompanied by relatives, the following documents must be included:  

• Documentation of family relation (e.g. copy of birth certificate or marriage certificate); 
• Documentation of cohabitation; 
• Documentation that the applicant’s spouse/child has had permanent, legal residence in an 

EU/EEA country (required only if the applicant’s spouse/child is non-EU citizen); 
 
In addition, the applicant must present his/her passport or ID card so the authorities can verify his/her 
identity.  
 
The employer is requested to enclose:  

• Copies of anonymised employment contracts and pay-slips, if there are others employed in the 
business in similar positions. 

As for the rest, the list of documentation that may be required for registration fully corresponds to 
those of the Directive's. 
 
One issue deserves special attention, however. The work permits for citizens of the new EU Member 
States not covered by a collective bargaining agreement are normally granted for a maximum of one 

                                                 
12 Information is available at http://www.nyidanmark.dk/en-
us/coming_to_dk/eu_and_nordic_citizens/citizens_of_new_eu_member_states/citizens_of_new_eu_member_sta
tes.htm 
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year at a time, with a possibility for extension of a maximum of three years at a time. There is however 
a possibility to obtain a work permit with validity of up to three years. In this case, the applicant shall 
be covered by:  
 

• the positive list: Persons who have been offered a job in a profession currently experiencing a 
shortage of qualified professionals have particularly easy access to the Danish labour market. 
The conditions are that the job must be listed on the Positive List. Furthermore, you must have 
a written job contract or job offer which specifies salary and employment conditions. Salary 
and employment conditions must correspond to Danish standards. In some cases, you must 
obtain a Danish authorisation or the like; 

• the pay limit scheme: Persons who have been offered a highly paid job have particularly easy 
access to the Danish labour market. There are no specific requirements with regards to 
education, field or the specific nature of the job. However, your job must have a gross annual 
pay of no less than DKK 375,000;  

• the corporate scheme: The Corporate scheme makes it possible for companies or corporations 
in Denmark to bring employees with special skills or qualifications from the 
company's foreign affiliate or department to Denmark in connection with projects of limited 
duration with an innovative, developmental or educational purpose. A number of conditions 
must be met in order for you to get a corporate residence permit. However, a large part of 
these conditions concern the company and its status. As such, the company should obtain a 
corporate approval before you apply for a residence permit. This way, your application, as 
well as applications from other employees, can be processed faster; 

• the greencard scheme:. A residence and work permit under the Greencard scheme is issued on 
the basis of an individual evaluation using a point system designed to assess the likelihood 
that the applicant will be able to find qualified work in Denmark. In order to be granted a 
residence and work permit under the Greencard scheme, you must attain at least 100 points. 
To obtain points, such factors as adaptability, age and previous work experience are taken into 
account. 13 

 
Special rules apply to, inter alia, researches, trainees, athletes and religious workers in order to 
facilitate their access to Danish labour market.  
 
It follows that the conditions for obtaining a work permit are different depending on the type of 
Scheme. At the first sight, the scheme sytem is designed to facilitate the access to Danish market of 
certain categories of employees. In reality, the requirements are difficult to fulfil. One example is the 
requirement of Danish authorisation (for certain job categories) for the category of positive test list. 
Another example is a gross annual pay of no less than DKK 375,000 (which is indeed high even 
according to the Danish standards) for the category of the pay limit scheme. As for the green card 
scheme, the concept of individual evaluation creates an a priori test based on the point system, which 
is not in line with the Community legislation. Further, the language test is an additional obstacle, not   
envisaged by the EU Residence rules.  
 
It may be argued however, that neither of the requirements constitute an issue in practice, particularly 
in view of the fact that the requirements concern a long-term work permit (up to three years) and apply 
solely to the category of aliens who require work permits in Denmark (which are also citizens of new 
EU Member States not covered by the bargaining agreement). As the rules only affect the labour 
market, concern a long-term work permit and a limited circle of beneficiaries, the overall conclusion is 
that the work permit requirements applied by Denmark are in conformity with Directive 2004/38/EC, 
as they are in line with the transitional arrangements for workers from new Member States.   
 

                                                 
13 http://www.nyidanmark.dk/en-us/coming_to_dk/work/work.htm 
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• Sufficient resources (Article 8(4)) 
 
Article 8(4) not allowing MS to lay down a fixed amount which they regard as "sufficient resources" 
is correctly transposed, as the transposing measure requires that the personal situation of an EU 
national shall be taken into account. 
 
(c) Documents requested to family members who are Union citizens 
 
According to Order Nr. 300, the Danish Authorities may require that the applicant provides certain 
documentations as defined in Article 8(5) of the Directive. The decision is being taken by the Danish 
authorities on the basis of standard procedure.  
 
The list of documents that are required for registration is obtainable at the homepage of the Danish 
Ministry for Integration, Refugee and Immigration www.nyidanmark.dk. 
 
(d) Family members who are not nationals of a Member State (Article 9-11)  
 

• Administrative formalities (Article 9) 
 
The following cases of incorrect transposition have been identified:  
Article 9(1) on a residence card to family members of a Union citizen. The obligation "shall issue" as 
provided for by the Directive, is not transposed.  
Article 9(3) on sanctions as a result of failure to comply with the requirement to apply for a residence 
card. As the sanction as prescribed by the Danish law may also include imprisonment, failure to 
comply with the requirement to apply for a residence card is a criminal offence.  
 
As for the list of documentation required, if the main person holds a residence and work permit under 
one of the schemes, the spouse, registered partner or cohabiting partner, as well as any children under 
the age of 18 who are living at home with the main person, are also eligible for residence permits. The 
family members must be able to support themselves and the main person must live together in 
Denmark at the same address. The spouse, registered partner or cohabiting partner is allowed to work 
full-time for the entire period his or her permit is valid. No additional requirements are provided for 
the family members.  
 

• Issue of residence cards (Article 10) 
 
Article 10 is a detailed Article addressing the issue of residence cards to family members of a Union 
citizen who are not themselves Union citizens.  
 
Article 10(1) regarding the issue of residence cards of family members of a Union citizen is 
incorrectly transposed, and transposition is correct only in part. The national law refers to the taking of 
a decision as to whether it shall be issued within 6 months. Moreover, the requirement for certificate 
of application to be issued immediately is not transposed.  

Otherwise, the catalogue of documents that may be required by the Danish authorities fully 
corresponds to the Directive's.  

• Validity of residence cards (Article 11)  
 
Article 11 provides for the period of validity of residence cards and provides that certain temporary 
absences will not render the card invalid. Article 11 has been correctly transposed by Denmark, with 
the exception of Article 11(2). As concerns longer absences (up to 12 months, as stipulated by the 
Directive), the transposing legislation requires "wholly exceptional circumstances", which narrows the 
objective of the Directive – this is stricter than the Directive’s ‘very important reasons’. 
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(e) Retention of the right of residence in the event of death, departure, divorce, annulment or 
termination 

 
• Retention of the right of residence by family members in the event of death or 

departure of the Union citizen (Article 12) 
 

Article 12 provides that family members retain the right to reside where the Union citizen dies or 
leaves the Member State. The Article deals with a number of different groups of people.  
 

- Family members who are EU citizens (Article 12(1)) 
 
Article 14(1) of Order No. 300 stipulates that an EU citizen who has a right of residence in Denmark 
as a family member under Sections 8-11 shall not lose that right in the event of the death or departure 
from Denmark of the principal person.  
It follows futher from Article 19(2) that an EU citizen who has a right of residence in Denmark under 
Section 14(1) or 15(1) shall only acquire the rights flowing from the right of permanent residence in 
Denmark when the person concerned creates an independent basis for residence under Sections 3-6 or 
8-11. This is in line with the Directive's requirement.  
 

- Family members who are not EU citizens (Article 12(2)) 
 
It follows from Article 14(2) of Order No. 300 that a third-country national who has a right of 
residence in Denmark as a family member under Sections 7-9 shall not lose that right in the event of 
the death of the principal person if the person concerned has resided in Denmark for at least one year 
before the death of the principal person. That right shall remain subject to the requirement that the 
third-country national is a worker or self-employed person, has sufficient income or resources to 
support himself or herself, does not become a burden on the social assistance system, and takes out 
comprehensive health insurance. Likewise, the Directive's requirement is fulfilled. 
 

• Retention of the right of residence by family members in the event of divorce, 
annulment of marriage or termination of registered partnership (Article 13)- ADD 

 
- Family members who are EU citizens (Article 13(1)) 

 
In Danish law, a partner is treated like a spouse, but divorce and annulment presuppose marriage. 
Accordingly, a specific reference to the partner needs to be made here. However, analogous 
application is possible here, as the partnership may be registered pursuant to Danish legislation and 
likewise may result in dissolution.   
 

- Family members who are not EU citizens (Article 13(2)) 
 
In general, Denmark has effectively transposed this provision with the exception of the last two paras: 
the national law is limited to cases on termination of marriage. The transposition is incomplete as it 
does not provide for the other persons covered by the Directive. This could perhaps constitute more 
favourable treatment in that such other persons need to fulfil these requirements before acquiring the 
right of permanent residence. However, here silence does not offer an adequate guarantee, unless it is 
clear that marriage covers registered partnerships too (the same way that spouse covers partner).  The 
requirement that such family members shall retain their right of residence exclusively on personal 
basis is not reflected in the national Danish provisions. This could possibly constitute a more 
favourable treatment if this meant that the specific EU rules would continue to apply instead of the 
general aliens regime. It is however not entirely clear from the Danish legislation that this would be 
the case. 
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It shall be noted that a partner is treated like a spouse in the Danish law but divorce and annulment 
presuppose marriage. Accordingly, a specific reference to the partner needs to be made here. However, 
analogous application is possible here, as the partnership may be registered pursuant to Danish 
legislation and likewise may result in dissolution.   
 

2.3.3 Retention of the right of residence (Article 14) and protection against 
expulsions under (Article 15) 

 
(a) Conditions under Article 14 
Article 14 provides for the circumstances in which persons retain the rights of residence granted by 
Article 6 and Article 7 respectively. Article 14 regulates the situations that lead to the end of the right 
of residence for not meeting the conditions 
 

• Residence for up to three months (Article 14(1)) 
 
The Directive refers to the right of residence for up to three months. According to the transposing 
legislation, the right of residence may be extended for a longer period than three months, if an EU 
national has sufficient income or resources for his or her maintenance and has comprehensive health 
insurance that is valid in Denmark. Accordingly, the transposing legislation does not stipulate that an 
EU citizen or a family member can be expelled before the three months on the grounds that they have 
become an unreasonable burden on the social assistance. This is in line with the Directive's provision.  
 
However, the requirement "subject to evaluation" as laid down in the national legislation grants a 
margin of discretion for authorities to determine whether a person in question is deemed not to be a 
burden to the social services. This creates an a priori test - an additional requirement not envisaged by 
the Directive. In addition, Denmark has not made use of the option under Article 24(2) not to grant 
social assistance benefits during the first three months of residence. Thus, the Danish transposition 
does not exclude the possibility that a person would be deemed an unreasonable burden on the social 
assistance system during the first three months.  
 
The overall conclusion is that Denmark has incorrectly transposed Article 14 (1) of the EU Residence 
Directive. 
 
The provision on the expulsion (Section 25a para. 2of LBK nr. 808) opens a possibility for expulsion, 
if it may be assumed that an alien will become an unreasonable burden on the Danish social assistance 
system.  However, the rule does not apply to EU citizens and third-country nationals covered by EU 
rules.  

 
• Residence for more than three months (Article 14(2)) 
 

Article 30 of Order Nr. 300 contains cross-references to the provisions regulating the same situations 
as in the Directive. Articles 3 to 6 cover workers, self-employed persons who are outplaced, students 
and persons with sufficient resources. Article 8-11 covers the family members of workers, self-
employed, persons who are outplaced, students and persons with sufficient resources. Article 14, para. 
2 and 4 regulates the retention of the right of residence of family members of an EU citizen who has 
died or left the Member State. Article 15, para. 2, para. 3 regulates the retention of the right of 
residence of family members of an EU citizen in the case of divorce or annulment of marriage or 
termination of the registered partnership. However, the Directive allows for verifications, which shall 
not however be carried out systematically. This is not reflected in the Danish law. 
 

• Protection against expulsion: recourse to social assistance (Article 14(3)) 
 

Under Article 14(3) of the Directive an expulsion measure shall not be the automatic consequence of a 
Union citizen's or his or her family member's recourse to the social assistance system of the host 
Member State. Expulsion is regulated in LBK 808, Chapter 4 in the following way: 
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“Expulsion is possible on the grounds of public policy, security and health, as well as on the grounds 
of an alien's involvement into criminal activities (the expulsion decision is taken in the last mentioned 
case on the basis of length of punishment prescribed and the time period during which the alien has 
legally resided in Denmark).” The transposing legislation uses the broad term "alien" also covering EU 
citizens. However, it is further stated in Article 25a indent.2 that an EU/EEA national may not be 
expelled from Denmark on the basis that he or she will stay or work in the country without a permit.  
 
Furthermore, the law states that these grounds cannot be invoked for economic reasons, if an alien is 
an EU/EEA national, which indicates that it might be that the transposition is correct because an 
expulsion for recurring to social assistance will need to be based on the ground that the person has 
become an unreasonable burden and this is an economic reason. However, the provisions of Section 
25s state that the right of residence is lost if the conditions are not met, which includes becoming an 
unreasonable burden. Accordingly, a case of non-conformity is concluded. The requirement is that it is 
not an automatic consequence. It is possible to refuse a person the right to remain in the country if he 
becomes an unreasonable burden on the state. This should just be assessed on the basis of the personal 
situation of the person concerned.  
 

• Protection against expulsion for workers/self employed persons and job seekers 
 
Article 14(4) provides that an expulsion order may not be adopted against Union citizens or their 
family members if the Union citizens are workers or self-employed persons or if the Union citizens 
entered the territory of the host Member State in order to seek employment. In this case, the Union 
citizens and their family members may not be expelled for as long as the Union citizens can provide 
evidence that they are continuing to seek employment and that they have a genuine chance of being 
engaged.  
 
This requirement has not been reflected in the Danish legislation.  
 
(b) Article 15(2) – expiry of document not a ground for expulsion, and ban on entry – Article 15(3) 
 
Article 15(2) provides that the expiry of the identity card or passport on the basis of which the person 
concerned entered the host Member State and was issued with a registration certificate or residence 
card shall not constitute a ground for expulsion.  
 
The provision is not transposed explicitly. The provision has not been reflected in the national 
transposing legislation. However, as the expulsion grounds listed in Chapter 4 of LBK no. 808 is 
exhaustive and do not include expiry of the identity card or passport as an expulsion ground, it is 
concluded a contrario that Denmark has effectively transposed the provision. The question is whether 
Article 25b of the Danish Aliens Act stipulating that an alien can be expelled if they do not hold the 
required permits might affect the transposition of Article 15(2). The provision refers to the permit 
itself, but not to the identity card or passport on the basis of which the person concerned entered 
Denmark. The Danish legal regime considers a certificate of registration simply as a proof of the rights 
you already hold according to the EU regulations on free movement. Therefore, it may be concluded 
that no conformity issue arises in this respect, especially not with respect to Article 15(2).  
 
Article 15(3) prevents Member States from adopting entry ban when the removal from territory is due 
to restrictions of free movement not due to public policy, public health or public security.  
 
Again, the provision has not been reflected in the national transposing legislation. However, as the 
situations when a ban on entry applies are quoted exhaustively in the national legislation (not covering 
those in the context of an expulsion decision to which paragraph 1 applies), it is concluded a contrario 
that Denmark has effectively transposed the provision. However, as this provision of the Directive 
should have expressly been transposed to the national legislation, the Danish transposition is to be 
regarded as incomplete. 
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2.4 Right of permanent residence 
 

2.4.1 General rule for Union citizens and their family members (Article 16: Eligibility) 
 
Article 16 of the Directive recognises the right of permanent residence to Union citizens and their 
family members who have resided legally for a continuous period of five years. The right is no longer 
subject to the conditions of Chapter III. 
 
Article 16(2) stipulating that paragraph 1 shall apply also to family members who are not nationals of 
a Member State and have legally resided with the Union citizen in the host Member State for a 
continuous period of five years. Cohabitation  throughout the whole of that period with the principal 
person seems more onerous than legal residence which does not necessarily imply uninterrupted 
cohabitation. This is not in line with the Directive's requirement.   
Article 16(3) on the continuity of residence that shall not be affected by temporary absences has been 
incorrectly transposed: "Wholly exceptional circumstances" is more onerous than important reasons. 
Vocational training, child birth and so on are not to be regarded as wholly exceptional circumstances. 
 
Therefore, the overall conclusion is non-conformity.  
 

2.4.2 Acquisition of the right of permanent residence for workers/self employed 
person and their family members (Article 17)  

 
Article 17 regulates the conditions under which workers/self-employed persons and their family 
members will acquire the right of permanent residence before the completion of 5 years of residence. 
 
In general, this Article has  been effectively transposed with the exception of Article17.3 and 17.4. 
Here, the Danish law does not mention "the right of permanent residence", but retention of the right to 
stay in DK. 
 

2.4.3 Acquisition of the right of permanent residence by family members  who are 
not nationals of a MS and retained their right of residence (Article 18) 

 
Article 18 grants the right of permanent residence to family members who retained the right of 
residence under Article 12 and 13 of the Directive after a legal and continuous residence of 5 years.  
 
This requirement has effectively been transposed through Article 19 of Order Nr. 300. 
 

2.4.4 Documents certifying permanent residence for Union citizens (Article 19) 
 
Article 19(2) prescribing that the document certifying permanent residence shall be issued as soon as 
possible has incorrectly been transposed. The national law says that decisions on whether (if at all) the 
document shall be issued or refused shall be taken as quickly as possible, which is not equivalent and 
thus makes the transposition incorrect.  
 

2.4.5 Permanent residence card for family members who are not nationals of a MS 
(Article 20) 

 
Similarly, Article 20 of the Directive requires Member States to issue family members of Union 
citizen with a permanent residence card which will be automatically renewed every 10 years. The 
application is to be submitted before the residence card expires. Interruption in residence not 
exceeding 2 years will not affect the validity of the card. Member States can impose sanctions for 
failure to comply with this requirement.  
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Article 20(2) on sanctions as a result of failure to comply with the requirement to apply for a 
residence card. The sanction is not proportionate, as this is a criminal offence under Danish law, which 
makes the transposition incorrect.  
 
Article 20(3) stipulating that interruption in residence not exceeding two consecutive years shall not 
affect the validity of the permanent residence card. The Directive says that it shall not affect validity of 
the card whereas the national provision says that such interruption shall terminate the right, which 
makes the transposition incorrect. 
 

2.4.6 Continuity of residence (Article 21) 
 
Article 21 states that for the purpose of the Directive, continuity of residence may be attested by any 
means of proof in use in the host member State. Continuity of residence is broken by any expulsion 
decision duly enforced against the person concerned 
 
This obligation has not been explicitly reflected in the transposing legislation. 
 

2.5 Common provisions (Articles 22-26) 
 

2.5.1 Territorial scope (Article 22) 
 
The provisions apply to the territory of the whole Denmark. Greenland and Faroe Islands are excluded 
due to their special position (they are not EU Members). Greenland has been granted home rule by 
Folketing. A protocol to the treaty of accession of Denmark to the EU stipulates that Danish nationals 
residing in the Faroe Islands are not to be considered Danish nationals. Hence, they are not EU 
citizens, and are not covered by Schengen border agreement. They are, however, a part of the Nordic 
Passport Union.  
 
It is specifically provided in Article 66 of Order 808 that the rules do not apply to Greenland and the 
Faroe Islands.  
 
Article 22(1) stipulating that the right of residence and the right of permanent residence shall cover 
the whole territory of the host Member State. This has not been reflected in the Danish legislation, also 
applies in practice 
 

2.5.2 Right to take up employment by family members (Article 23) 
 
Article 23 of the Directive states that irrespective of nationality, the family members of a Union 
citizen who have the right of residence or the right of permanent residence in a Member State shall be 
entitled to take up employment or self employment there. 
 
This requirement is laid down in Article 8 of Order No. 300 stipulating that persons who have the right 
of residence in Denmark under this Order are exempt from the requirement of obtaining a work 
permit. 
 

2.5.3 Equal treatment (Article 24) 
 
Article 24(1) of the Directive grants the right of equal treatment to Union citizens and their family 
members (including third country family). 
 
The principle of equal treatment is deeply rooted in the Danish Administration Act. Equal cases thus 
need equal treatment, based on a concrete assessment of each individual case. The principle of equal 
treatment is inter alia transposed in Act no 1460 of 12/12/2007 Article 3, which states that anyone who 
legally resides in Denmark, has the right to receive assistance on certain conditions in the Act on 
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Active Social Policy. 
 
However, it has not been checked whether all legislation regulating social rights included a similar 
provision.  In this respect, it shall be noted that the fact the Danish system applies two different sets of 
rules for "old MS" and "new MS" per se appears to be discriminatory.  However, it may be argued 
here that the principle of equal treatment is one of the oldest and basic uncodified principles rooted in 
the Danish legal system in particular and the Nordic legal tradition in general, and is implied in the 
legislation. However, as the principle in non-codified, the conclusion is non-conformity.  
 

2.5.4 General provisions concerning residence documents (Article 25) 
 
Under Article 25(1) of the Directive, possession of a registration certificate, of a document certifying 
permanent residence, of a certificate attesting submission of an application for a family member 
residence card, of a residence card or of a permanent residence card, may under no circumstances be 
made a precondition for the exercise of a right or the completion of an administrative formality, as 
entitlement to rights may be attested by any other means of proof. The national transposing measure is 
more favourable in that Danish law does not lay down this obligation.  
 
With regard to Article 25(2), Danish administrative authorities do as a rule charge for their services in 
a non-discriminative manner, which is in accordance with both national legislation and the Directive.    
 

2.5.5 Checks (Article 26) 
 
This requirement does not exist in the Danish legislation.  
 

2.6 Restrictions on the right of entry and residence on grounds of public policy, 
public security and public health 

 
2.6.1 General principles (Article 27) 

 
Article 27 of the Directive laid down the general principles to be respected in the adoption of measures 
based on public order, public security and public health.  
 
The transposing legislation mentions the following expulsion grounds: 

• threat for state security 
• serious threat for public order, security or health 
 

The Danish Law does not contain provisions regulating special measures concerning the movement 
and residence of EU citizens which are justified on grounds of public policy, public security or public 
health, but apply general legislation relating to aliens (Aliens Act).  National legislation makes it 
possible to establish a systematic and automatic connection between a criminal conviction and a 
measure ordering expulsion, therefore, is not in conformity with the Directive (Case C-
50/06Commission v. Kingdom of the Netherlands). 
 
Furthermore, the Directive's provision lays down a possibility to restrict the freedom of movement and 
residence of Union citizens and their family members, rather than establishes the rule for expulsion. 
Finally, the requirement " these grounds shall not be invoked to serve economic ends" has not been 
transposed.   
 
There is no known Danish case law on this provision, nor is the administrative practice known. The 
case law concerning expulsion in general is on the other hand numerous. However, only few of these 
cases deal with expulsion of individuals protected by the Directive.  
 
Articles 27(1) and 27(2) on the restriction of freedom of movement and residence: The transposing 
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legislation mentions the following expulsion grounds: 
• threat for state security 
• serious threat for public order, security or health 
 

The Danish Law does not contain provisions regulating special measures concerning the movement 
and residence of EU citizens which are justified on grounds of public policy, public security or public 
health, but apply general legislation relating to aliens (Aliens Act).  National legislation makes it 
possible to establish a systematic and automatic connection between a criminal conviction and a 
measure ordering expulsion, therefore, is not in conformity with the Directive (Case C-
50/06Commission v. Kingdom of the Netherlands). 
Further, the Directive's provision lays down a possibility to restrict the freedom of movement and 
residence of Union citizens and their family members, rather than establishes the rule for expulsion. 
Finally, the requirement " these grounds shall not be invoked to serve economic ends" has not been 
transposed.  There is no known Danish case law on this provision. Neither is administrative practice 
known. The case law concerning expulsion in general is on the other hand numerous. However, only 
few of these cases deal with expulsion of individuals protected by the Directive.  
 
The transposing legislation does not explicitly require that the principle of proportionality shall be 
observed. This is an unwritten principle according to the Danish legal tradition. Besides, it follows 
indirectly from Article 26 of Aliens Act regulating the factors that shall be taken into consideration, 
when taking an expulsion decision in general and applies by analogy to expulsion decisions taken on 
grounds of public policy or public security. However, this does not fully transpose the Directive's 
provision, as the national transposing measure does not explicitly refer to the principle of 
proportionality.  Expulsion on the grounds of state security is decided administratively (by the 
Immigration Service), but not by Court (see Aliens Act §§46 and 52). 
 
Besides, the Danish law does not explicitly prescribe that previous criminal convictions shall not in 
themselves constitute grounds for taking expulsion measures. On the contrary, the Danish transposing 
provisions contain a comprehensive catalogue of expulsion possibilities on the basis of previous 
convictions. Therefore, it is concluded that the transposition is incomplete.    
 
However, ECHR is incorporated into Danish Law by LBK Nr. 750 of 19-10-1998, which means that 
Denmark is under obligation to fulfil all the requirements as laid down in the ECHR.  
 

• Article 27(3) allowing for host MS request other MS to provide information on previous 
criminal records: Denmark has not made use of this option.  

  
• Article 27(4) the right for a person who has been expelled on grounds of public policy, public 

security or public health to re-enter the territory of MS without any formality is not transposed 
(gap).  

 
2.6.2 Protection against expulsion (Article 28) 

 
Article 28 of the Directive lays down specific measures for the protection against expulsion.  
 

• Criteria to evaluate the decisions (Article 28(1)) 
 
Under Article 28(1), before taking an expulsion decision on grounds of public policy or public 
security, the host Member State shall take account of considerations such as how long the individual 
concerned has resided on its territory, his/her age, state of health, family and economic situation, 
social and cultural integration into the host Member State and the extent of his/her links with the 
country of origin. 
 
The Danish Aliens Act prescribes that the following shall be observed, when deciding on expulsion:  

• the art of the criminal conduct; 
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• the length of the punishment; 
• danger, injury; 
• previous convictions 

In addition, the following considerations have been transposed:  
• how long the individual concerned has resided on its territory (indent. 1 of Article 26) 
• his/her age, state of health, family and economic situation (indent. 2 of Article 26),  
• social and cultural integration in Denmark (indent. 1 of Article 26), , 
• and the extent of his/her links with the country of origin (indent. 5 of Article 26) 

However, Article 26 subparagraph 2 lays down the main rule stipulating that an alien shall be 
expelled, unless the circumstances stipulated in para. 1 definitely go against it. This is a stringent rule 
resulting in more expulsion that envisaged by the Directive. On the other hand, Article 2 of Aliens Act 
gives a possibility for Minister for immigration, refugee and integration to derogate from the national 
rules. No information is available on the practice. Therefore, the conclusion is that the broad 
competence to expel aliens does not safeguard the rights of the individuals protected by the Directive. 
Furthermore, it follows explicitly from the Aliens Act that an alien may be expelled if they represent a 
serious threat to public safety or public policy. Thus, the national transposing measure establishes a 
mandatory rule, which in effect results into more expulsion than foreseen by the Directive. Therefore, 
the transposition is incorrect. Finally, the transposing legislation does not prescribe that special rules 
shall apply, if an alien has resided in the host Member State for the previous 10 years.“Imperative 
grounds of public security" has not been transposed.  
  

• Expulsion of persons living in Denmark for 10 years and minors (Article 28(3)) 
 

No transposing measure has been found.  
 

2.6.3 Public health (Article 29) 
 
Under Article 29(1) of the Directive, The only diseases justifying measures restricting freedom of 
movement shall be the diseases with epidemic potential as defined by the relevant instruments of the 
World Health Organisation and other infectious diseases or contagious parasitic diseases if they are the 
subject of protection provisions applying to nationals of the host Member.  
 
Denmark has not transposed the provision.  
 
Denmark has not transposed the obligation under Article 29(2) of the Directive stipulating that 
diseases occurring after the three-month period from date of arrival shall not constitute grounds for 
expulsion.  
 

2.6.4 Expulsion as a penalty or legal consequence (Article 33) 
 
 

Article 33(1) of the Directive states that expulsion orders may not be issued by the host Member State 
as a penalty or legal consequence of a custodial penalty, unless they conform to the requirements of 
Articles 27, 28 and 29. 
  
Article 33(1) prohibiting expulsion orders to be issued by the host Member State as a penalty or legal 
consequence of a custodial penalty has incorrectly been transposed, as the Danish law allows for 
expulsion orders to be issued as a penalty or legal consequence of a custodial penalty. 

The Danish case law on the expulsion of individuals covered by EU residence rules tends to 
incorporate a stringent approach reflected in the Danish legislation (Chapter 4 of Aliens Act).  
 
In the High Court ruling of 28 February 2007 no. U.2007.1340H, it was decided a non- EU national 
who has resided in Denmark for a longer period (over 9 years) and who has children UK citizens and 
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children DK citizens should be expelled for ever on the basis of criminal conviction (homicide 10 
years imprisonment).   
 
It was ruled in a High Court ruling of 17 October 2005 no. U 2006.212 H (T3) that a French national 
who has resided in Denmark for 6 years shall be expelled  on the basis of criminal conviction 
(robbery, 4 years imprisonment). 
  
It was ruled in High Court ruling of 25 August 2006 no. U.2007.1340H that a French national who had 
a Danish wife and 2 children Danish citizens, was to be expelled on the basis of criminal conviction 
(imprisonment for 5½ years for drugs crime). 14  
 
In all these cases, the seriousness of the crime and length of the conviction have weighted more than 
other factors (such as length of residence in Denmark, and EU citizenship).   
 

2.7 Procedural safeguards against decisions restricting free movement (Article 15, 
and Articles 30-31) 

 
Articles 30-31 of the Directive includes a range of procedural guarantees that need to be respected in 
the application of expulsion measures as well as in the adoption of decisions to restrict free movement 
not based on public order, public security and public health (Article 15 of the Directive). Article 15 
makes reference to the procedural guarantees actually contained in articles 30 and 31. The assessment 
of these Articles is also applicable to Article 15.  
 

2.7.1 Notifications of the decisions (Article 30) 
 
Article 30 includes the obligation to notify, in writing, the person involved in of any measures taken to 
restrict free movement, in a manner which enables them to comprehend its content and implication to 
them (Article 30(1)), and they must be fully and precisely informed of the grounds on which the 
decision is based unless contrary to the interest of the State security (Article 30(2)), and specify the 
court or administrative authority competent for appeal, time limit for appeal, and where applicable, the 
time allowed to leave the territory of the State which cannot be less than a month save in duly 
substantiated cases or urgency.  
 

2.7.2 Procedural safeguards under Article 31 
 
Article 31 includes different procedural guarantees.  
 

• Access to judicial and administrative appeal (Article 31(1)) 
 
In accordance with Danish legal tradition, many basic principles have not been codified, but still apply 
in practice. Here, the general rule of unlimited right to judicial and administrative review applies, as 
the Aliens Act does not specifically prescribe any limitations. Article 3 of the Danish Constitution 
stipulates that legislative authority shall be vested in the King and the Folketing conjointly, executive 
authority shall be vested in the King, and judicial authority shall be vested in the courts of justice - the 
principle of division of powers. Furthermore, Article 63 of the Danish Constitution prescribes that the 
courts of justice shall be empowered to decide any question relating to the scope of the executive’s 
authority; though any person wishing to question such authority shall not, by taking the case to the 
courts of justice, avoid temporary compliance with orders given by the executive authority. 
 

                                                 
14 The list of High Court Judgments is available at 
http://www.rigsadvokaturen.dk/Default.aspx?id=178&recordid178=858 
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In accordance with the Danish legal tradition, many of basic principles have not been codified, but still 
apply in practice. Here, the general rule of unlimited right to judicial and administrative review will 
apply, as the Aliens Act does not specifically prescribe any limitations.  
Article 3 of the Danish Constitution stipulates that legislative authority shall be vested in the King and 
the Folketing conjointly, executive authority shall be vested in the King, and judicial authority shall be 
vested in the courts of justice - the principle of division of powers. Furthermore, Article 63 of the 
Danish Constitution prescribes that the courts of justice shall be empowered to decide any question 
relating to the scope of the executive’s authority; though any person wishing to question such 
authority shall not, by taking the case to the courts of justice, avoid temporary compliance with orders 
given by the executive authority. 
 

• Suspension of the order of expulsion (Article 31(2)) 
  
According to Article 31(2) of the Directive, when the application for appeal against or judicial review 
of the expulsion decision is accompanied by an application for an interim order to suspend 
enforcement, actual removal may not take place until such decision on the interim order is taken.  
 
This requirement has not been reflected in the transposing Danish legislation. However, under Danish 
law, appeals have the effect of suspending or delaying judgment. 
 

• Revision of facts and law (Article 31(3)) 
 
Article 31(3) of the Directive requires that the redress procedures allow for an examination of the 
legality of the decision, as well as of the facts and circumstances on which the proposed measure is 
based. They shall ensure that the decision is not disproportionate, particularly in view of the 
requirements laid down in Article 28. 
 
Broadly speaking, this provision ensures the right to fair trial in conjunction with right to be heard. 
These basic rights are not codified in Denmark, but are followed by the Danish authorities in practice.  
 
Nonetheless, a gap in the transposing legislation is found, as the provision intends to guarantee the 
individual the right to submit his/her defence in person in a particular situation, more specifically,  
when the individual in question is excluded from the territory of the MS. This situation is not reflected 
in the Danish transposing legislation.. 
 

2.7.3 Exclusion orders (Article 32) 
 
Article 32(1) of the Directive provides that the persons excluded on grounds of public policy or public 
security may submit an application for the lifting of the exclusion order after a reasonable period, 
depending on the circumstances, and in any event after three years from enforcement of the final 
exclusion order which has been validly adopted in accordance with Community law, by putting 
forward arguments to establish that there has been a material change in the circumstances which 
justified the decision ordering their exclusion.  
 
This obligation is not reflected in the Danish legislation.  
 
Article 32(2) of the Directive indicates that the person concerned shall have no right of entry to the 
host Member State while their application is being considered. It follows from Chapter 8 Sections 19, 
14 and 20a of the Aliens Act, that an expulsion order/decision on prohibition to return to Denmark, 
apply until otherwise set aside, cancelled by the government. Therefore, the person has not right to 
entry.  
 
This obligation is not reflected in the Danish legislation.  
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2.8 Final provisions (Chapter VII) 
 

2.8.1 Publicity (Article 34) 
 
Article 34 of the Directive imposes on Member States the obligation to disseminate information 
concerning the rights and obligations of Union citizens and their family members on the subjects 
covered by this Directive, particularly by means of awareness-raising campaigns conducted through 
national and local media and other means of communication. 
 
There is no provision to this effect. However, this provision regards implementation in practice. It 
should be noted that the Ministry of Integration has a web portal where most of the requirements can 
be found: www.nyidanmark.dk 
 

2.8.2 Abuse of rights (Article 35) 
 
Denmark has effectively adopted the necessary measures to refuse, terminate or withdraw any right 
conferred by this Directive in the case of abuse of rights or fraud, including marriages of convenience 
(Danish, proformaægteskab/English, a sham marriage). Such sanctions as revocation of residence card 
for a family member or termination of the right of residence may come into play.  
 
However, the Danish law does not explicitly require that such measures shall be proportionate and 
subject to the procedural safeguards provided for in Articles 30 and 31.  
Accordingly, a case of incomplete transposition is concluded.  
 
In terms of administrative practice, various circumstances are taken into consideration by the Foreign 
Service, when taking a decision on the revocation of the residence case/determining whether sham 
marriage is at work. A case from 2006 illustrates reasons to presume that the genuine purpose of the 
marriage was to obtain a residence permit. The applicant and the resident of Denmark had just met. 
They communicated via dictionary, signs and with the help of the applicant's sister. The couple 
decided to get married after 2-4 weeks acquaintance. The age difference between the applicant and the 
resident of Denmark was 26 years. In light of these circumstances, there were reasons to presume that 
the crucial purpose of the marriage was to obtain a residence permit.   
 

2.8.3 Sanctions (Article 36) 
 
The Danish law prescribes sanctions for breaches of national rules adopted for the implementation of 
this Directive. These sanctions may either be financial penalty or imprisonment.  
 
However, the transposing legislation does not explicitly refer to the proportionality principle to be 
observed. Furthermore, in terms of imprisonment, it is an exceptionally stringent measure, which does 
not reflect the spirit of the Directive. 
 

2.8.4 More favourable provisions (Article 37) 
 
The Danish transposing legislation contains a number of more favourable provisions: 
 

- Article 2(2)(c) the definition of the direct descendants who are under the age of 21 or are 
dependants and those of the spouse or partner: The national law is more favourable in that it is 
not limited to ‘direct’ descendants. 

- Article 2(2)(d) the definition of the dependent direct relatives in the ascending line and those 
of the spouse or partner: the ‘direct’ requirement is not transposed which would make the 
national law more favourable.  

- Article 3(2)(a) on the facilitation of entry and residence of family members dependants or 
members of the household of the Union citizen having the primary right of residence, or where 
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serious health grounds strictly require the personal care of the family member by the Union 
citizen : Denmark has included these beneficiaries within the definition of family member. 
Danish law facilitates entry and residence by giving them the same rights as family members.  

- Article 3(2)(b) the facilitation of entry and residence of family members of the partner with 
whom the Union citizen has a durable relationship, duly attested. The Danish transposing 
legislation concerning spouses also applies to cases in which a person over the age of 18 lives 
at a joint place of residence in stable, long-term cohabitation with an EU citizen over the age 
of 18. 

- Article 7(4) derogation: Denmark has not transposed the provision. However, as this means 
that the scope of family members of students is not limited to spouse and children, it is 
concluded that the transposing legislation is de facto more favourable than the provision of the 
Directive.  

- Article 24(2) stipulating that the host Member State shall not be obliged to confer entitlement 
to social assistance or to grant maintenance aid in the situations mentioned in the Article. This 
has not been transposed by Denmark. More favourable transposition.  

 
2.8.5 Transposition (Article 40) 

 
The transposing legislation entered into force on 30 April 2006, thus on time. A number of 
amendments have recently taken place.  
 
 
3 Conclusions  
 
Denmark has not transposed Directive 2004/38/EC by a single act, but by several pieces of legislation, 
regulating general migration-related issues. The fact that this legislation is not specifically designed to 
transpose Directive 2004/38/EC influences the quality of transposition. The set of rules of the Danish 
Aliens Act does not de facto guarantee the rights to EU nationals, neither does it extend their rights, as 
the Aliens Act deals with issues of more general character concerning aliens.  
 
All the definitions are effectively transposed by Denmark. Some definitions are more favourably 
transposed than required.  
 
As regards the body of the Directive, numerous cases of non-conformity and incomplete transposition, 
as well as gaps in transposition have been revealed. In addition, Danish transposing provisions are 
often ambiguous. Some of the provisions have been transposed more favourably than required by the 
Directive.   
 
Denmark has a complicated set of rules represented of parallel systems. Different terms are used in 
different transposing provisions.  
 
The transposing national provisions are often ambiguous in that they do not provide a clear picture, 
whether the beneficiaries also include DK nationals (as EU nationals) who have exercised their right 
of free movement. In addition, accompanying and joining element is not always clearly transposed.  
 
Many basic obligations lack an adequate transposition. Denmark does not provide effective 
transposing measure in terms of facilitation of the procedure of issuing of visas (Article 5.2 para. 2). 
Neither does the Danish law fully ensure that procedural guarantees in Article 30-31 or clearly refer to 
"the right of permanent residence" (e.g. 17(3)).  
 
In terms of sanctions, they are clearly disproportionate, as failure to comply with the requirement to 
apply for a permanent residence card (Article 20(2)) is a criminal offence pursuant to Danish law.  
 
The Danish law opens up wide possibilities for expulsion, which sets aside the objective of Directive 

2004/38/EC. The Danish law does not ensure that the requirements of Article 27-29 are met in case 
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of expulsion as a penalty or legal consequence (Article 33(1)). The provisions on the protection 
against expulsion on public health grounds of Article 29 have not been adequately transposed.  

 
The principle of equal treatment (Article 24) is deeply rooted in the Danish Administration Act. 
However, this is not reflected in the transposing provisions.  
 
Very many instances of incomplete and incorrect transposition have been found in analyses of the 
Danish transposition. In several cases, the problems found may in themselves be of minor importance, 
but altogether they constitute a quite strong signal of non conformity. 
 
In general, it seems that the Danish legislation has not in a sufficiently clear manner embraced the 
rights of EU citizens and their family members to move and reside freely within the territory of the 
MS. 
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ANNEX I:  Table of concordance for Directive 2004/38/EC 
 
 
See attached 
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ANNEX II:  List of relevant national legislation and administrative acts 
 
 

• BEK nr. 300 af 29/04/2008 om ophold i Danmark for udlændinge, der er omfattet af Den 
Europæiske Unions regler (EU-opholdsbekendtgørelsen)/ the Executive Order No. 300 of 29. 
April 20068 on Residence in Denmark for Aliens falling within the Rules of the European 
Union (the EU Residence Order) 

• LBK nr. 808 af 08/07/2008 Bekendtgørelse af Udlændingeloven (Lovbekendtgørelse af 
Udlændingeloven)/ Aliens Act LBK Nr. 808 of 08/07/2008 codified version 

• LBK nr. 1460 af 12/12/2007 Bekendtgørelse af lov om aktiv socialpolitik (Lovbekendtgørelse 
af Lov om Aktiv Socialpolitik)/ Act. no 1460 of 12 December 2007 on Active Social Policy 
(consolidated version)  

• LBK nr. 1365 af 07/12/2007 Bekendtgørelse af Forvaltningsloven/ Executive Order nr. 1365 
of 07/12/2007 on Administrative Procedure Act  

• BEK nr. 810 af 20/06/2007 Bekendtgørelse om Udlændinges adgang her til landet 
(Udlændingebekendtgørelsen)/ Executive Order no. 810 of 20 June, 2007 on Aliens' Access to 
Denmark (Aliens Order) (latest amendments up to BEK nr. 635 of 24/06/2008 are included) 

• BEK nr. 904 af 04/07/2007 Bekendtgørelse om meddelelse af opholds- og arbejdstilladelse til 
studerende/ Executive Order no. 904 on the Issue of Residence and Work permits for students  

• BEK nr. 1003 of 06/10/2006 (Passport Order), cf. LBK nr 586 af 01/09/1986 med senere 
ændringer (Passport Act)/ Executive Order no 1003 of 06/10/2006 (Passport Order) 

• Circular Nr 107 of 12/12/2006 (Passport Circular) 
• The text of the national legislation is available at www.retsinfo.dk 
• The list of High Court Judgments is available at 

http://www.rigsadvokaturen.dk/Default.aspx?id=178&recordid178=858 
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ANNEX III: Selected national case law and administrative practice  
 
a). Case law 

• High Court ruling of 28 february 2007 no. U.2007.1340H 
• High Court ruling of 17 October 2005 no. U 2006.212 H (T3)  
• High Court ruling of 25 August 2006 no. U.2007.1340H  

 
 
b). Administrative practice  
 

• Praksis notat of 10. april 2008 
• Decision by Foreign Service of March 2007 to grant the residence permit  
• Decion by Foreign Service of March 2006 to refuse the residence permit on the basis of shame 

marriage.  
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ANNEX IV: Application forms  
 
 

• The Immigration Service application form guide: 
http://www.nyidanmark.dk/NR/rdonlyres/AEBBEB05-947E-4B33-81E9-

98D34CC12E48/0/us_form_guide_eng.pdf 
  

• Search tool:  
http://www.nyidanmark.dk/en-us/forms/SearchForms.htm?SearchType=forms 

 
• Application for work permit and proof of registration in Denmark, based on work for citizens 

from the new EU countries not covered by a collective bargaining agreement: 
http://www.nyidanmark.dk/NR/rdonlyres/27021B54-73CD-45DC-B53D-
B6D57CF01F9F/0/ar6_ansoegning_arbejds_opholdstilladelse_nye_eu_lande_endelig.pdf 

 
• Notification of employment by an advance-approved employer: 

http://www.nyidanmark.dk/NR/rdonlyres/39BDCF5C-ACDF-43E9-BE3B-
E65FDA0E0C37/0/ar8_anmeldelse_af_ansaettelsesforhold_endelig.pdf 
 

http://www.nyidanmark.dk/NR/rdonlyres/AEBBEB05-947E-4B33-81E9-
http://www.nyidanmark.dk/NR/rdonlyres/39BDCF5C-ACDF-43E9-BE3B-E65FDA0E0C37/0/ar8_anmeldelse_af_ansaettelsesforhold_endelig.pdf
http://www.nyidanmark.dk/NR/rdonlyres/39BDCF5C-ACDF-43E9-BE3B-E65FDA0E0C37/0/ar8_anmeldelse_af_ansaettelsesforhold_endelig.pdf
http://www.nyidanmark.dk/NR/rdonlyres/39BDCF5C-ACDF-43E9-BE3B-E65FDA0E0C37/0/ar8_anmeldelse_af_ansaettelsesforhold_endelig.pdf
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